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CBOBOOA BEPOMCHOBE.[I,AHI/IH KAK OBbEKT
YrOJIOBHO-NPABOBOJA OXPAHbI MO YK
YKPAUHDI

Belanua B YK Ykpaunp CICAYET paccMaTpuBaThL Kak peannsauuno (cobnioe-
HUSA) IPUHLMNMA BEPXOBEHCTBA npaBa. D10 HAJaraer Ha CTpaHbl-yuacTHuym
Esponeiickoro Cow3sa, a takxe Ha CTPaHBI, KOTOphIe TUIAHUPYIOT BCTYNUTE B
EC, a HbIHe ABIAIOTCSA yyacTHHUamMu Copera Espons o6s3atensuo MPpUBECTH
CBOE 3aKOHOAATENLCTBO B CooTBeTcTBHe ¢ KoHBeHmeli o 3allUTE Mpas yejo-
BE€Ka 1 OCHOBOHOJ'IO)KH!:IX CBOGOH.
Cpob6onaa BEpOUCIOBEnaHUY TPAaKTYEeTCH B pasiMYHBIX HCTOYHUKAX Heo-
AHO3Ha4yHo. Tak, B cr. 9 Konsenunn o samure TIpaB 4YeJIOBEKa M OCHOBOMO-
Q TOXHBIX cBOGOJ (nanee - Kousenuns) FOBOPHUTCA, 4TO KaMAblid MMeer npa-
ﬁ" BO Ha cBobGoay Mbiciu, cosectu u peanurnu. IlpumensTs cr. 9 Kousenuuu s

]

g jee - EBponeiickuii Cyn) nosonsno CIIOXHO, MOTOMY YTO Takue TEPMUHBI KAk
g)«Mmcnu», «yOexaeHUs», a WHOTA faxe M <«penuruss» XapakTepusyoT orn-
U peleneHHble BHbI WHTENIEKTYANbHOM M OYXOBHOH HEATENBHOCTH M GhiBaeT
O nosoasno CJIOXKHO yCcTaHOBUTH, Gblja M Takas ACATEABHOCTL rocysapcTBoMm
@
B
X

pPola AesATeNbHOCTD,

Hautonee KOHKPETHOEe comepxaHue umeer TEPMUH «PENUTHH», HO U TYT
HMECIOTCS ompeneseHHOro pona npobiaeMel, nmotomy yro FOCYIapCTBO MOXET

G+ 3HATh O TOM, HCHOBeayer 9CI0BEK KaKy0-1u60 penuruio MCX0Isl U3 Moseje-
:; HRAM 4vesloBeka, Hanpumep, MOCeIaeT 1n oH Gorocayxenus, YYacTBYET U B
S PEIUTHO3HBIX obpanax, T.e. no KakMM-THOO BHEWHHUM NposaBreHusM pesiu-
x:_)rnoabex yOexaeHuit yenopeka. JTuue B HEKOTODPBIX Ciyyasix KOHTpOJIMpyI0-
a. LIHE OPTraHbl MPUXOAMIH K TOMY MHEHWIO, YTO HA TY My HHYIO IpakTHYECKYIo
; AEATENBHOCTE YenoBeka uiu Mcrnosenanue ybexaennii pacrnpocTpaHseTcy

chepa neitcreuit . | cr. 9 Kousenuuu,
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C onHoii CTOPOHBI, 3a9BUTEIb MOKET MCKPCHHE NIPpUIEPXUBATLCS MHEHMUS,
ITO rocynapcTso orpaHuumMBaeT ero cBOOOAY MBICAHM, coBecTH 1 pPelIurum, a
EBponeitcknit Cyn moxer noTpe6oBaTh N0Ka3aTenbCTRa TOro, 4YTO ocnmapuBae-
MoOe JieHicTBUe BbiT0 IIPAMO M TeCHO CBH3aHO MMEHHO C 3TUMHM yﬁexm!—lmmn,
4 He OblJIO COBepIIeHHO Uy TIOJl KOCBEHHBIM BO3JIEHCTBUEM [ocjieAHero,

C npyroi CTOPOHBI, HEOBXOMUMBIM TpeboBaHMeM HBIsCTCYH IOKa3aTeb-
Hasg 6a3a toro, yTo FOCYRapeTBo, KOTOpoe, Kak YTBCDXIACT 3asABUTEND, Orpa-
HHYMBaeT ero npasa, oelcTeyeT YMBIIWJICHHO, ¢ HaMepeHuem OrPAHMUYUTL
UMCHHO 3TH IpaBa 4enoBeka. Camo mo cebe orpaHmyuBapomee BO3leicTBHe
HE ABJISICTCS 10CTATOYHBIM Ay TOro, 4To6bl Havyana AecTBOBATE cT. 9 Kon-
BeHUNH. Hanpumep, ecnn PaboTHMKaA MM ciryxamero YBONBHSAIOT 3a Mpory,
KOTODPBIH OH coBepmma ma-3g ToTo, 4T0 €My B paGovee BpeMsA HYXHO OBllIO
[IPUCYTCTBOBATE B XpaMe Ha PCIHTHO3HOM NPAa3sIHNKe, BPSI JIH 5T0 ABIAETCH
AOCTaTOYHBIM OCHOBAHMEM s obpammeHus B EBponecitckuii Cyn na ocnopa-
HHW HAPYIICHUS NOMOXKEHUIT ¢T. 9 Konsenuun,

Boobume crenyer OTMCTUTh, YTo EBponeiickui Cyn 1MWb B eAMHUY HBIX
CAYHdasX paccMaTpUBACT JIe/a, CBA3AHHble €o cT. 9 KonBeHuun. O6bacHgeTCs
3TO TEM, YTO CIOXHO AaTh NPABOBOE TONIKOBAHHE TAKUM, B I1€JIOM, HE COBceM
[IpaBOBBIM, a cKopee COIMaNbHBIM, hurocodckum, LICHXOIOrMYECKUM TepMU-
HaM KaK «COBECTb», «MBICIb» U Jaxe «penurus». Kak ykaswisaior 4BTOPBI
OJHOTO M3 KOMMEHTAPHEB K EBponeitckoii KOHBEHIMHM O NpaBax YejloBeKa
1 EBponeiickoii COLMANBHONH XapTHW npaBa Ha CBODOJIY MBICIH, COBECTH U
PEIUTUN OCYUIECTBISIOTCH NI0ABMU B CBOMX CCPALAX M yMaX, M UX HEJErKo
OTACTUTL APYT OT Apyra, a EBponeitckuii Cyn penko paccMaTpuBaet Bonpoc
O XapaKkTepe M COACPKATEILHOM 3HAYEHUY TEPMUHOB «COBECTb» M «yBExKIIe-
HUE» B COOTBETCTBUU co cT, 9 KouBenuuu u un Pasy He paccmaTpuBa Bonpoc
O Kakux-nubo paznuungyx MEXKLY STUMU  [ABYMS  TepMHUHAMHU.

B VK Vkpaunu TPEAYCMOTPEHA YrOJNOBHAS OTBETCTBEHHOCTE 32 KOH-
KPETHbIE NESIHUS, CBI3aHHBlE C HapylUIeHWEeM IpaBa 4YesioBeKa MCMOBelaTh
KaKkyo-jiubo peauruio n1udo He MCIOBENaTh HUKAKOH penurun. B JHCNO3ULIN-
ax cr.er. 178, 179, 180, 181 VK YKpauHsl peus He uger o cBobose coBecTH,
MBICTH, YOeXIeHUH. DTH cTaThbu ABNsIOTCS CBOETO pojia rapaHTHe! KOHCTHUTY-
LUMOHHOTO NpaBa yeloBeKa Ha CBOOOAY MMDPOBO33pEeHUS N BEPOUCIIOBeIAH U,
B ien: 35 KoHceTutyumn YKpauHel B oTauume or er. 9 Kousenuuu, cBobona
BEpoucnoBenaHus ACCOUMMPYETCs He cO cBOGOLOI COBECTH, MbICITH, ybexie-
HHU#, ac MHPOBO33peHUeM. C Takoi TPAKTOBKOW CBOGO/IbI BEPOMUCIIOBEIaHUSY
BPSAL 1N MOKHO COTNacuTLCA, B0 MHPOBO33pEHME UMEET MHOE colepxaHue,
Gosee WHUpPOKoe, Yem BCpOMCIIOBElAHUE, W TTOCTIE HEE He BCeryia ABasieTcs CO-
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JInxosan C.4.

Pa3HBIX M10CKOCTHX, XapaKTEPUIYIOLIMX YeloBeyecKoe ObiTHE,

OnHo3HavHoro ONpeNeNe s Takoro TEPMMHA Kak “MHUDPOBO33pPEHMUE» He
CYWIECTBYET, MOITOMY M3 Beex BO3MOXHBIX TEPMUHOB, KOTOpbIe ynorpebus-
oTcs B Kousenuuu u KoncTurynuu YKpaunsl qs obo3Hauenus PCIUTIMO3HEBIX
yOexneHuit yenopeka Haubosiee KOHKpeTHbIM ABJISACTCH TEPMMH «BEpoUCIO-
Bellanue». UMeHHO ero B3siy 3a OCHOBY npu hopmynuponke IMCIIO3ULIMI co-
OTBETCTBYIOMINX cTaTeii VK Ykpannn 3aKoHonarens. Ho ananus stux IUCIo-
SULKMH CBUICTENbCTBYET O TOM, 49T0 cienaHo 310 6bio CKOpee MHTYMTHBHO
UEM OCO3HaHO, moToMy yTo CeHyac BO3HMKAET Ielprii PAIL BONPOCOB U npo-
6ieM He Tonbko Ha YPOBHE NPUMEHCHHS 3THUX cTareif, Ho maxe Ha YPOBHE MX
KOMMEHTHUpOBaHMY.

Hanpuwmep, B cr. 180 YK Vkpaumm NIPEAycMoOTpena yrogosHas OTBeT-
CTBEHHOCTL 3a HE3aKOHHOe IPEMATCTBOBaHME COBEpPIIEHKIO pPelIuruo3Horo
obpsana, kortopoe COPBANIO MM TOCTABUIO Toj YIPO3y CpBIBA PENUTHO3H b
o0psan, a B 4. 2 370j CTaTbH yCTAHOBJICHA Yro/10BHAY OTBCTCTBEHHOCTDL 3a
NPUHYXACHUE CBAIICHHOCIYXUTEIS NyTeM busnyeckoro uny [ICUXUYecKo-
[0 HACHIMA K NpoBeleHUIO PCIUruosHoro odpsga. Mul paccMaTpHBaeM KoH-
CTPYKLUMIO 3TOH CTAThU Kak HETPANUILMOHHYIO, T.e. MpbI C9HTaeM, YyTo B y, 2
IIpeAycMOTpeH He KBaJIHDUINPOBAHHBIH Bug COCTaBa, NPeNYCMOTPEHHOIO B
4. 1, a 270 aABa oTAEABHEIX COCTaBa ABYX pasjM4HBIX NPECTYNIEeHUH,

83 B penkux cnyyasx PCIUTHO3HBIN 06psn MoXeT COBEPIIATH HE TONBLKO CBS-
u IEHHOCIYKHUTENDL, HO Ha 3ToT BONPOC OTBETUTH JIOBOJBLHO CIOXHO, MOTOMYy
O 4710 HU VK Yxpaunsl, uu 3akon Ykpaunw «0O csobojsie coBecTu u PEIUTHO3HBIX
g Opranusanumnaxs [1], up KaKNe-1100 MHblEe HOPMATUBHbE aAKThl YKpaumHbl He
$)IEUOT ONpeNCIeHMs TAKUX CNelHaNbHbX PCIHTHOSHBIX TEDMHHOB KaK «CBS-
u HEHHOCIYXHUTENb», “PCITUTHOSHBIN 0Opsa» u T.1. Takum 00pa3oM, 3TH Bo-
NIPOCHI, KAK U OLEHOYHble KaTeropuu, octamwTes Ha YCMOTpeHHe npaBonpume-
HUTENeH, a TyT, KaK Ml 3HACM, BCTYINAEGT B jeficTRue CYOBEKTURHLI hakTtop
H, 3a44CTYI0, HEL0CTaTOK CHCUMATBHEIX 3HaHuit. [To oburei MPaKTUKE Bee
PEIUINO3HbIe 06psanbl coBepmalTey CBAMEHBOCHYXKUuTensiMmu. Ho npotGiema
COCTOMT B TOM, YTO He BO Beex PCIHUTUIX ecTh CBALLEHHOCHYKUTENU WIuU,
IpaBHIIbHEE CKAa3aTh, He Bee TIONH, coBeplialomme o6pPALL, ¢ TOYKY 3peHus
KaHOHMYEeCKOMH 1epKBu, MOTYT CYUTATHLCS CBAILEHHOCHYXKUTENSIMU. Haxe, Ha-
lIpUMeEp, B NpaBoCIaBHON LepKkBU B HEKOTODPLIX cilyyasaX AOMYycKaeTcs obpsan
KPEUICHUS MUPSAHUHOM. B TPaBOCIABHOM U KAaTOMHUYeCKO UCPKBSAX, Hamnpu-
MED, CYIIECTBYET YeTKO PerilaMeHTUPOBaHHBI i obpsan, B pesyaprate KOTOpOro
JINIIO0 CTAHOBUTCS CBALICHHOCIYKUTEIEM, HMeeTCs ONpeaencHHas Hepapxus.
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OuyeBunwo, B cr, 180 YK Ykpauns Pe€Yb MACT O CBSALICHHOCNY X UTENsX B
NpasociaBHOW u KaTosMyeckoil uepksax. Ho 9TO BpAL 1M laeT nopopg YTBEp-
Kaarte, yro YK Ykpaunun 3dlIMIIACT TOJBKO OpeacraBuTeneit aTux IBYX
XPUCTHAHCKMUX KOHdeccHit, teym Gouee, yTo B YKpaune npoxusaer Bosblioe
KOJHYyecTBO srosei, MCITOBEAYIO L MX ApYyrue PeIMTun, Hanpumep uynausm,
uciaM. B uynausme y Uciaame npobdiema ¢ olpeleyieHHe M ColepxKaTelbHOTO
SHAYCHUSA TepMUHa “CBALLEHHOCTYXUTE by BooOre, IPAKTHYECKH, Hepaspe-
wuma. Kak takospix, ¢ KaHOHHUYECKOH Toyky SPCHUA, B Mylau3Me U ucname
CBALICHHOCHYXUTeNCH HeT, Ho CACAYeT, 110 Hawewmy MHEHHUIO, MCXOAUTL U3
TOTo, 4TO onpeneneHHbe o0pAnLl B 3THX PCIHTMAX €CTh M onpeneseHHbIe
nla, usbpaHusle un Ha3HaYeHHBIC M)A TpoBeleHUy 3THX o0psmos, Takxe
ecTh. Tak xe g CBAIIEHHOCTYXUTETAM HCoOXonuMoO npupasnmsary PYKORO-
AUTeNIeH PeTUTHO3H bl X O0BENMHEHUH 1 obmun, xorg CJHCAYET IPU3HATE, YTo
STO PACIIUPHUTENbHOE TOJIKOBAHHUSA 3HAYCHUS 3TOrO TEpMUHa,

B ¢Ba3u ¢ atum CJACAYeT IPUHTH K BBIBOLY, YTO COOTBETCTBYIOIAA HOPMa
3alllMaeT npaBa ToNbKO ONpeNeeHHON YyacTH BEPYIOILMX, TU6GO COTNACUTE-
CA C TEM, 4TO AMCHO3UIUs 3TOM CTaThH MOBEPXHOCTHA M He CBUIETeNbCTRYCT
0 IIYOOKOM 3HaHu PCIHIMO3HOH MaTepuu u TPAAMUMH MUDPOBBIX PeTUTHIL.

OrnensHoro uccienoBanua Tpebyor n BONIPOCHI, KOTOpBIE KacaloTcs
TOJIKOBAHUS TAKHX TEPMUHOB KaK «PDeTUrHo3Hble COOPYXEHMUA», «KYyNbTOBLIE
l0Ma», «peluruosypre CBATHIHU». Bens He CYHICCTBYET «abCTPAKTHOM» pe-
JIUTUU, TO 4YTO g NTPABOCIABHOTO MOXET BbITE CBATbIHEH, nng uynea win
MYCYJIbMaHWHA - HerT,

CeronHs onHosHauno OTBETHUTb Ha Bomnpoc o TOM, YbM Xe€ Pe/IUrHO3Hble
paBa 3alIMIIAIOT HOpM b YIOJIOBHOTO 3aKOHOMATe1bCTRA He npejcraBiasercs
BO3MOXHBIM, Tem Gojee, uTo B Poceuu u Yxpanne [TpaBocnasHag Ilepkogs,

HE CTOJNILKO HampaBieHpl, de€ACTBUTENBLHO, Ha 3aLLUTY TIPOBO3TAALIEHHBIX
B ¢T. 9 Kousennun (u NIPH3HAHHBIX B BONBIIMHCTRE CTPaAH MHpa) cBOGOLLI
MBICIIH, COBECTH M peluruu, a Ha 3ALUTY MAaTepHaNbHBIX M QU3HYeCKUX
brar - KoHKpeTHBIX 3OAHUN, BBINONHSIO KX PEINTHO3HbIE DYHKUNM, KOH-
KPETHBIX Npeameros, TPOBO3ITAICHHBIX PENUTHOIHBIMH CBATBLIHSAMM, 06
IECTBEHHOTrO0 MopsiaKka u busnyeckoii HENIPHKOCHOBEHHOCTH OTHENLHEIX
JMU. DTO CBUAETENLCTBYET o TOM, 4TO clelyeT ¢ npaBoOBOH Touky 3peHusn
TPOAHANTM3NPOBATL TaKOoi heHOMEH Kak PEIUTHA, NaTh €My KOHKpeTHOe on-
belnenenne kKak obbvexTa YFOJIOBHO-TIPaBOBO# OXpaHbl M KOHKPETU3HPOBATh

YIOJIOBHO-NpPaBOBLIE HOPMBI ¢ YHCTOM eBpONeEHcKUX cCTaHAapTOB.
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Jduxosan C.4. Csobona BepoMCnoOBe aHMA Kak 06bekr YIOJ0BHO-NPaBOBOi
Oxpausl no KK Vkpaunm

BEPXOBEHCTBa mpasa. Dro HajaraeTt Ha CTpaHbl-yuacTHuLbl EBporneiickoro Coto3a,
4 TAKXKe Ha CTpaHbl, KOTOpBIC MIAHUPYIOT BeTynuTh B EC, a Hblne sBnsiorcs yqacr-

Hopmsl yronosnoro 34KOHOMATEIbCTBA HE CTONIBKO HAIpaBIeHbl, nelcTBUTEND-
HO, Ha 3alUTY NpoBo3rAlCHHbIX & cT. 9 Konsenuuu (u NPU3HAHHLIX B GONBIIMH-
CTBE CTpaH Mupa) cBoGOABI MbIC/IH, COBECTH U PeIUIUM, a Ha 3alUMTY MaTepuaibHbIX
U GusMyeckux Gnar - KOHKPETHBIX 30aHuUiA, BBITOJIHSAIOIUIMX PENIUTHO3HbIe byHKLMH,
KOHKPETHBIX mpeameTos, POBO3MIIAIEHHBIX PETUIMO3HBIMY CBATBIHAMM, o0BILe-
CTBCHHOTO NOpsaKa u hu3nyecKoii HEINIPUKOCHOBEHHOCTH OTHEABHBIX JTH1L.

Likhovaya S.Ya. Freedom of religion as an object of criminal law protection
on the Criminal Code of Ukraine

Rights and Fundamental Freedoms.

Criminal law is not so much directed, indeed, to protect enshrined in Art. 9 of
the Convention (and recognized in most countries of the world) freedom of thought
conscience and religion, and to protect the material and physical benefits - concrete
buildings, performing religious functions, specific items proclaimed religious shrines,
public order and the physical integrity of individuals.
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