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Abstract

Purpose: the main aim of this paper is to clarify several issues of conflicting jurisdiction over crimes
committed on board aircraft in flight. The study will examine the way in which the Tokyo Convention
attempts to provide justice in the event of aviation security violations, and discuss its effectiveness in
preventing such offences in the future. Methods: formal legal and case-study methods together with
inductive reasoning, and comparison were used to analyse the legislation in the area of jurisdiction over
crimes and other offences committed on board aircraft in flight. Results: it follows from the study that
although the Tokyo Convention has contributed considerably to the establishing of clearer rules of
Jurisdiction over offences committed on board aircraft, considerable deficiencies of this treaty remain. The
results have important implications for international policy-making. Discussion: the results of the study
reveal several weaknesses of the Tokyo Convention. Firstly, it does not provide any definition or list of
offences to which it applies, instead it relies on national penal laws to do so. In addition, the ‘freedom fighter
exception’ and the lack of a strong enforcement mechanism may prove to impede the effective attainment of
the Tokyo Convention’s main objectives — that is, to provide justice in the event of aviation security
violations, and prevent such offences in the future. Therefore, further improvement in aviation security
legislation is necessary to ensure that it is effective and adequate in the challenges faced today.

Keywords: aviation offences; aviation security; inflight crimes; international aviation law; jurisdiction;
Tokyo Convention.

1. Introduction

Air transport is an integral part of the globalized
world economy. By facilitating the growth of
international trade, tourism and international
investment, and generating employment not only in
the aviation sector but also in other industries, it
plays one of the key roles in developing and
fostering modern international relations.

One of the most important international aviation
law instruments, the Chicago Convention, provides
that every aircraft has the nationality of the State in
which it is registered [1]. On this basis, it is
generally accepted that a nonexclusive right to

exercise prescriptive jurisdiction over aircraft rests
with the state to which such an aircraft is registered.
However, questions of enforcement and curial
jurisdiction with regard to crimes committed on
board aircraft in flight are more complex. This
discussion focuses on the Tokyo Convention’s
attempts to provide clarity to such issues, and its
effectiveness in doing so.

2. Previous research and publications
A number of researchers have worked in the area

of international aviation law, and in particular, avia-
tion security law; among them are A. Abramovsky,
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O.M. Grygorov, B.F. Havel, J. Huang,
J.G. McCarthy, M. Plachta, V.I. Ryzhy, G.S.
Sanchez, W.P. Schwab, S. Shubber, J.R.O. Wil-
berforce. However, with the rapid growth of the
airline industry and recent developments in
international affairs, there is a need for an up-to-
date review and analysis of the regulatory
framework in aviation security law.

3. Research tasks

This paper aims to examine the current mechanism
of legal regulation with regards to jurisdiction over
crimes and other offences committed on board
aircraft in flight. It also seeks to identify existing
gaps in regulation of aviation security so that the
results of the study could be taken into account when
developing new regulatory frameworks.

4. Research results

Prior to the Tokyo Convention,' there existed many
opportunities for a person committing an offence on
board aircraft to go unpunished due to serious gaps
within or the absence of relevant legislation [2]. For
example, in U.S. v Cordova, on a flight from Puerto
Rico to New York, operated by an aircraft registered
in the U.S., Cordova engaged in a fight with another
passenger while the aircraft was flying over the high
seas [3]. Attempts by crew members to stop the fight
resulted in a stewardess being struck, and the pilot
bitten by Cordova. When the aircraft landed at New
York, Cordova was taken into custody and charged
with assault. However, at that time there was no
federal jurisdiction to punish offences committed on
board aircraft over the high seas. Under the Federal
law of that time, U.S. criminal law was applicable to
crimes committed in the territory of the United
States and those committed on vessels on the high
seas [4, p. 25]. It was noted in U.S. v Cordova that
an aircraft was not a ‘vessel’ and that ‘on the high
seas’ does not mean ‘over the high seas’. Because of
this gap in U.S. legislation, Cordova managed to
escape punishment. However, soon afterwards such
a deficiency in the U.S. legislation was remedied [5].

Conversely, when more than one state asserts
jurisdiction with regard to a particular offence
committed on board aircraft in international flight, a
conflict of jurisdictions would normally occur. As an
example, let us consider the following hypothetical

! Convention on Offences and Certain Other Acts Committed on
Board Aircraft (entered into force Dec. 4, 1969) [hereinafter
Tokyo Convention].

situation: An aircraft registered in Ukraine and
operated by a Turkish carrier was flying from New
York to Istanbul. At the time when the aircraft was
flying over Germany, two passengers: A (a national
of the Russian Federation) and B (a U.S. national),
engaged in a fight, which resulted into passenger A
causing grievous bodily harm to passenger B. The
aircraft commander decided to land in the Czech
Republic before reaching their final destination in
order to provide medical aid to passenger A and
remove passenger B from the flight.”

In the aforementioned hypothetical instance,
Germany could claim jurisdiction on the basis of the
territorial principle, as the State whose territory the
aircraft was overflying at the time when the
offensive act was committed. The territory of a state
includes its land area, territorial waters, and the
airspace above its land and sea territory [6]. It
therefore follows that where an aircraft is flying over
the high seas or above terra nullius, the territorial
principle appears to be ineffective. Moreover, it is
not always possible to accurately determine the
position of the aircraft at the moment when the
offence was perpetrated. On the basis of the law of
flag, Ukraine may also claim jurisdiction, as the
state of registration of the aircraft on board which
the incident occurred.” On the other hand, the flight
was operated by a Turkish carrier, which makes it
possible for Turkey to claim the right to assert
jurisdiction in this case. As the landing state, the
Czech Republic is equally entitled to claim
jurisdiction over the alleged offender. Indeed, due to
the physical control of the alleged offender by the
landing state, it may appear that it holds an informal
priority in exercising its jurisdiction over the
committed offence. It should be noted, however, that
acts that constitute an offence in State 1 may not be
considered as an offence in State 2. Additionally, the
U.S. may invoke the passive personality principle® to
claim jurisdiction due to the fact that this
hypothetical offence was committed against a U.S.
national. Conversely, the Russian Federation, as the
national state of the offender, might also claim
jurisdiction on the ground that its Criminal Code

% The aircraft commander is authorised to disembark in the
territory of any state in which the aircraft lands any person if he
has reasonable grounds to believe that such person has
committed, or is about to commit an offence on board aircraft.
See Tokyo Convention, art. 8(1).

* In international aviation, the flag State refers to the State of
registration.

* Passive personality principle allows a State to assert
jurisdiction with regard to the offence committed against its
national anywhere in the world [7, pp. 301-302].
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applies to criminal offences by all Russian nationals,
regardless of whether the act in question took place
in the territory of the Russian Federation or
elsewhere abroad [8].

The Convention on Offences and Certain Other
Acts Committed on Board Aircraft, as formalised at
Tokyo in 1963, aims to eliminate such gaps in
jurisdiction by establishing international rules and
promoting the adoption of the adequate national
legislation of states parties as applicable to offences
committed on board international flights, with a
general aim to promote aviation security and prevent
impunity. The Convention applies to ‘acts which,
whether or not they are offences, may or do
jeopardize the safety of the aircraft or of persons or
property therein or which jeopardize good order and
discipline on board’ and to other ‘offences against
penal law’ [2, art. 1].

By vesting the State of registration of the aircraft
with a nonexclusive right to exercise jurisdiction
over offences and acts committed on board, the
Tokyo Convention endeavours to provide a solution
to situations where conflict of jurisdictions exists [2,
art. 3]. Moreover, Article 3(2) provides that the state
of registration should seek to establish its
jurisdiction over such offences. It follows, therefore,
that although there is no specific provision
governing the priority of states in exercising
jurisdiction, the Convention implies a priority of the
state of registration. However, this does not mean
that such a state will always be the first one to assert
its jurisdiction. Article 4 provides a list of cases
when any state party to the Convention may
interfere with an aircraft in flight in order to exercise
its jurisdiction over offences committed on board:
where the offence has effect on the territory of that
state; when it has been committed by or against the
national of such one state; when it is an offence
against the security of that state, or consists of a
breach of that state’s navigation rules, or when the
exercise of jurisdiction is necessary to comply with
obligations under a multilateral agreement [2, art. 4].

It can be argued that some provisions of the
Tokyo Convention impair its overall efficiency. One
of the main arguments in favour of this view is the
fact that the jurisdiction ratione temporis’ is limited
by the Tokyo Convention to the time period when an
aircraft is ‘in flight’, and according to Article 1(3),
‘an aircraft is considered to be in flight from the
moment when power is applied for the purpose of
take-off until the moment when the landing run

5 Latin phrase for jurisdiction by reason of time.

ends’. It is submitted that such a definition
constitutes a serious flaw of the Tokyo Convention,
because it does not take into account a possibility of
an incident occurring while the aircraft is taxiing to
the runway for take-off following embarkation or
back to the terminal for disembarkation after
landing. Thus, for example, if a person attempts to
unlawfully seize control over the aircraft while it is
taxiing to the runway, this would not be considered
an offence under the Tokyo Convention. By
contrast, a broader definition of when to consider an
aircraft to be in flight was proposed in 2014 at ICAO
International Conference on Air Law: ‘an aircraft is
considered to be in flight at any time from the
moment when all its external doors are closed
following embarkation until the moment when any
such door is opened for disembarkation’.

Secondly, although it introduces a category of
strict liability crimes in Aviation Security Law, the
Tokyo Convention does not provide any definition
or list of offences to which it applies, thus relying on
national penal laws to do so [9, p. 194].

Thirdly, the ‘freedom fighter exception’ provided
for by Article 2 means that no state is obliged to
extradite of prosecute a person who has committed
an offence of a political nature. Hence it is
conceivable that aviation criminals may seek a safe
haven, so to speak, in a state sympathetic to their
political motivations. This weakness may be
addressed by excluding such a provision from the
text of the convention in order to prevent impunity
with regards to criminals violating aviation security
on political, religious or racial grounds.

Another major weakness of the Tokyo
Convention is that it lacks a strong enforcement
mechanism. This is particularly evident with respect
to the principle of aut dedere aut judicare’, whereby
if the landing state with physical control over an
alleged offender does not extradite that person, it
should exercise its jurisdiction and initiate criminal
proceedings against him or her. Article 16 (2)
provides, however, that ‘nothing in this treaty should
be understood as obliging any State party to
extradite the offender’, and although the landing
state is obliged to ‘make a preliminary enquiry into
the facts’, there is no direct requirement in the
Convention to proceed with further prosecution.
This appears to be at odds with the aut dedere aut
Jjudicare principle above, thus leaving opportunities

® Latin phrase for ‘extradite or prosecute’, meaning that a State
is obliged to either extradite the alleged offender to face trial in
another State that has requested his or her extradition, or
conduct an investigation and prosecute the offender when the
latter is physically present within its territory.
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for offenders to escape unpunished. However, a
bilateral extradition treaty may exist between states
providing for the obligation to extradite.

An example of the perceptible step towards
fostering compliance with aviation security treaties
may be seen in the issuance in 1978 of the Bonn
Declaration on Hijacking, where major aviation
states declared their intention to cease air services to
and from ‘any country that refuses extradition or
prosecution of those who have hijacked an aircraft
and/or do not return such aircraft’ [10]. Here,
however, because of the non-binding nature of the
declaration, any state not willing to abide by the
principles  declared will appeal to their
recommendatory character.

Last but not least, the Tokyo Convention does not
provide for any efficient dispute settlement
mechanism, except for arbitration. But it then entitles
any state to make a reservation should they not wish to
be bound by the arbitration provision [2, art. 24].

5. Conclusion

Ultimately, although the Tokyo Convention has
contributed considerably to the establishing of
clearer rules of jurisdiction over offences committed
on board aircraft, it is evident that considerable
deficiencies of this treaty remain. Consequently, in
the advent of an ambiguous situation, this may prove
to impede the effective attainment of the Tokyo
Convention’s main objectives — that is, to provide
justice in the event of aviation security violations,
and indeed prevent such offences in the future.
Further improvement of the Tokyo Convention is
therefore necessary to eliminate gaps in regulation

and ensure that it is effective and adequate in the
challenges faced by contemporary aviation security.
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L.M. Comisko, €.0. Hlepuyk. FOpucaukuisa moa0 npaponopyuieHb BYUNHEHUX HA OOPTY JiTaka mij yac

noJb0Ty 3a Tokiiicbko10 KoOHBeHLi€w 1963

HaI_IIOHaJ'IBHI/II/I aBiarliiHuit yﬂlBepcheT npocn. Kocmonasta Komaposa 1, m. KuiB, Ykpaina, 03058

E-mails: 'sopilko_i@ukr.net; y.shevchuk@cjbs.net

Mera: ocHOBHaA MeTa JJaHOi CTaTTi MOJATaE B yTqueHHi JESIKUX aCIIeKTiB FOPUCAMKIII 100 3J0YHHIB Ta
THIIAX TPaBONOPYIICHs BUNHCHUX Ha 6opTy HOBlTpﬂHOFO cynHa MiJ] Yac MOJbOTY. Y CTaTTi PO3TISAAETHC
HpaBOBI/II/I MEXaHi3M peryJIIOBaHHs aBiamiliHoi Oe3neku BimnoBimHO Mo Tokifichkoi koHBeHIT 1963 poky, a

TAKOXX OLIHIOETHCS HOTo e()eKTUBHICTH MO0 MONEPEPKEHHS MMPABOMOPYIICHb MPOTH aBialliiiHOT Oe3MeKu y
MaiibyTHeoMy. MeToam: Uil aHaji3y MPaBOBOTO PETYNIOBaHHS y cdepi IOPUCAMKIII MIOJ0 3J0YHHIB Ta
IHIIMX TPaBOMOPYIIEHb, BUMHEHUX Ha OOPTY MOBITPSHOrO CyJAHA TijA Yac MOJbOTY, BUKOPHUCTAHO METOJ
IHAYKIIIi, CACTeMHUH miaxia, GopManbHO-IOpUANUHUI Ta case-study Metomu. Pe3yiabTaTH: 3 HOCITIHKSHHS
BUIUIMBAE, 110 X0ua TOKiliChbka KOHBEHI[IS BHECJA 3HAYHUH BHECOK Y BCTAHOBJICHHS OUIBII YiTKUX MPABUII
FOPUCIUKINI MO0 3JI0YMHIB Ta IHIIUX MMPaBOIMOPYIICHb, BUNHEHUX Ha OOPTY MOBITPSHUX CYJICH, BOHA HE €
JTOCKOHAJIOIO 1 MICTHTH TIEBHI HEMOIKH. TakuM 9WHOM, 3aKOHOJABCTBO Y cepi IOPUCAUKITIT OO0 3JTOYNHIB
Ta IHITMX MTPaBONOPYIICHb, BUNHEHUX Ha OOPTY MOBITPSHOTO CYIHA ITij] Yac MOJIbOTY, MTOTPeOy€e TOTIOBHEHHS
Ta BAOCKOHaJeHHS. OOroBOpPeHHs: PE3yJbTAaTH JOCIIIHPKEHHS JO3BOJIAIOTH BUJIUIATH OCHOBHI HEHONIKH
Tokiiicekoi kouBeHtii. [lo-nepmre, KoHBeHIisi He Hazae YiTKOro BH3HAuYeHHS abo0 IMepelniky 3JI0YUHIB Ta
IHIIMX TIPaBOMIOPYIIIEHb, 10 SKUX BOHA 3aCTOCOBYETHCS;, HATOMICTh Y IIbOMY IMHTAaHHI BOHA IMOKJIAIAETHCS HA
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BHYTpIIIHI 3aKOHU AepkaB. KpiM TOro, HasBHICTb BHUKIIIOUEHHS MPO 3JI0YMHHU HOJITUYHOTO, PACOBOTO abo
peniriiiHoro xapaktepy (“freedom fighter exception™) i BiICyTHICTb Ai€BOTO MIPUMYCOBOT'O MEXaHI3My MOKe
CTaTH TEPEIIKOJIO Ui IOCSATHEHHs OCHOBHUX miield KoHBeHIil — 3a0e3rledyeHHs MpaBocynls y pasi
NOPYIICHHS aBialliifHOT Oe3IeKH, a TAaKOXK 3aro0iraHHs NOAiI0HNM 3JI0YMHAM Ta iHIIHM MPaBOMIOPYIICHHSM Y
MaiOyTHROMY. TakuM YHMHOM, TOJAJIbIIC BIOCKOHAJICHHS 3aKOHOJABCTBA B rajly3i aBialliiHOi Oe3MeKu €
HeoOXimTHUM 11 3a0e31edeHHs HOTo e(heKTHBHOCTI Ta BiIITOBITHOCTI BUKJIMKAM ChOTOACHHS.

Kurouogi ciioBa: aBiariitHa Oe3neka; aBiamiifHi MPaBOMOPYIICHHS; 3JI0YMHN Ha OOPTY MOBITPSHOTO CYJIHA;
MIKHapOIHE TTOBITpsIHE MpaBo; Tokifickka KOHBEHITIS; FOPUCIUKITIS.

HN.H. Connixo, E.A. llepuyk. IOpucAuKIUS B OTHOIIEHHUH NMPeCTYIJIEHHH COBepIIEHHBIX HA OOPTYy
BO3YLIHOIO Cy/lHA BO BpeMs MoJjieTa Ha coryaacHo Tokuiickoii konBeHun 1963

Haunonanbublli aBUallMOHHBIN yHUBEpPCUTET, poci. KocMonasta Komaposa 1, r. Kues, Ykpauna, 03058
E-mails: 'sopilko_i@ukr.net; y.shevchuk@cjbs.net

Lenb: oCHOBHAs IeNIb TAHHOW CTaThH 3aKJIFOYAETCS B YTOYHCHUU HEKOTOPBIX ACICKTOB FOPUCIUKIIUN B
OTHOILIEHUH TPECTYIUICHUH W APYTUX NMPaBOHAPYUIEHWH COBEPUICHHBIX Ha OOPTY BO3AYLIHOTO CyIHA BO
Bpemsi 1moJieTa. B craThe paccMaTpHBaeTCs IIPAaBOBOM MEXaHHU3M PETYJUPOBAaHUS aBHALIMOHHOMN
0E30IMaCHOCTH B COOTBETCTBMM ¢ ToOKMIiCKON KOHBeHIHMeH 1963 roma, a TakXKe OIEHHBAeTCS €ro
3G PEKTHBHOCTh B TPENYNPEKACHUH MTPaBOHAPYIICHUH MPOTHB aBUAIIMOHHOW 0E30MacHOCTH B OyIyIIeM.
MeToapl: A aHaTN3a MPABOBOTO PETYINPOBAHUS IOPUCAWKIINA B OTHOIICHWH MPECTYIUIEHUH W JPYTHUX
MIpaBOHAPYIICHNH, COBEPIIEHHBIX Ha OOPTY BO3AYIIHOTO CyJHA BO BpEMs MOJIETa, MCIIONB3YETCS METOH
WHIYKIIAWA, CHCTEMHBIM TOoaxoxa, ¢opManbHO-Iopuaudeckuii u “‘case-study” wetonsl. Pe3yabTaTsi:
HecMOTps Ha TOT (akT, yTo ToKkWiickas KOHBEHIIMS BHECIA 3HAYWTENLHBIA BKJIAJ B YCTaHOBJIEHHE Oolee
YETKUX TMPaBHJ IOPUCIUKIIUN B OTHOIICHUH MPECTYIUICHUH W IPYTHX MpaBOHAPYIIESHHUH, COBEPIIICHHBIX Ha
0OpTYy BO3AYIIHBIX CYJIOB, OHA HE SIBIISIETCSI COBEPUICHHON M COIEPKUT P HEIOCTaTKOB. TakuM oOpasom,
3aKOHOJIATENIECTBO B cdepe IOPUCAWKIMM B OTHOUICHWH TMPECTYIUICHHH W JAPYTUX MPaBOHAPYIICHUH,
COBEpIICHHBIX Ha OOPTY BO3YIITHOIO CYJTHA BO BPEeMsl IOJIeTa, TPEOYET JOTIOIHEHUI U COBEPIIICHCTBOBAHMSI.
OO0cy:kaeHHe: pe3ylbTaThl KCCIICIOBAHUS TIO3BOJISIIOT BBIICIWTH OCHOBHBIC HEJOCTaTKH TOKHHCKOMN
KOHBeHIMH. Bo-nepBbix, KOHBEHIUS HE CONEPIKUT KOHKPETHOTO OTPEACICHUS WK MEPEUHS MPECTyIUICHUI
U JPYTUX MPABOHAPYIICHHIA, K KOTOPHIM OHA MPUMEHSICTCS; B 3TOM BOIIPOCE OHA MOJIaraeTcs Ha BHYTPEHHUE
3aKOHBI TOCyaapCTB. KpOMe TOI'0, HATMYMNEC HUCKIIIOYUCHHUA O MPECTYIUICHUAX IMOJIUTUYCCKOI'O, paCOBOTO HJIU
penmurno3noro xapakrepa ("freedom fighter exception") u oTCyTCTBHE AEHCTBEHHOTO MPHHYIUTEIHHOTO
MEXaHu3Ma MOXET CTaTbhb HNPCIATCTBUEM JIA NOCTHKCHHSA OCHOBHBIX ueﬂeﬁ KOHBeHHI/II/I - OGecnequI/m
MpaBOCYIWsl B Cly4yae HApYIICHWH aBHAIlMOHHON OE30MacHOCTH, a TakKe MpPeJOTBpAIleHUS MOJ0O0HBIX
TIPECTYIUICHUH ¥ TpaBoHapymieHUH B OyxaymeMm. Takum oOpa3oMm, nambHEHIIEe COBEPIICHCTBOBAHHE
3aKOHOJIATENIbCTBA B 00JAacTH aBHAIMOHHOW O€30MacHOCTH HEoOXOomuMo Uit O0ecledeHus ero
3()PEKTHUBHOCTH M COOTBETCTBHUS TOTPEOHOCTSIM COBPEMEHHOCTH.

KiroueBble cioBa: aBHallMOHHas 6630H3CHOCTB; ABUAIMOHHBIC TIPABOHAPYHICHUA; MCEKAYHAPOAHOC
BO3AYIIHOC IIPAaBO; MPECTYIJICHUA Ha 60pTy BO3AYLIHOI'O CyJHA, Toxkutickast KOHBCHIUA; FOPUCIUKIIUA.
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