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IocranoBka mpo6JieMH Ta ii aKTyaJlbHICTh.
3acTapine mporecyaiabHe 3aKOHOAABCTBO Y KpaiHu
IaBHO TOTpeOyBanmo pedopMyBaHHS Ta iCTOTHHUX
3MiH. 3 MeToro yHi(iKaIlii Ta CpoIIeHHs IPOoIecy-
ATBHUX ACTIEKTIB CyJOYMHCTBA OyJI0 3MIHEHO HHU3KY
BXXE€ ICHYIOUMX IPOIECyaJbHUX HOPM, a 3aKOHO-
naBda 6aza IMOMOBHUIIACH HOBENIAMHU, SIKi CTOCYIOTh-
cs, 30KpeMa, 1 TOCHOJapChKOro IMPOIECyaTbHOTro
MpaBa, IOUUIBHICTh SKHUX BapTO MpOaHANi3yBaTH.
Cepen Taknx HOBEN — HOBHM IHCTHTYT CBIJIKIB y
rOCIIOIAPCHKOMY TTPOIIEci.

AHani3 mocaimkensb i myouaikamiii. [losutusHI
ACMeKTH Ta HEIONIKA HOBOTO MPOIECYaThbHOTO 3a-
KOHOJIaBCTBA, 30KpeMa 3MiH 10 | 'ocrmomapchKoro
MIPOIECYATBHOTO KOAEKCY YKpaiHu, aHami3yBallu
Taki ~ npaBHUKU-HAaykoBHi sk O. [lyxoBHa,
A. MaHoiinenko, A. ABpaimoB, O. Poik,
B. baxypuncekuii, T. Ctedanis, JI. Menex Toro.

MeTo10 CcTaTTi € aHali3 HEMOMIKIB periiaMeHTa-
1ii ToKa3aHb CBiKIB y ['ocmomgapchkoMy Tporecy-
ATBHOMY KOJIeKCi YKpaiHu Ta MOpPIBHSIHHS PETyIo-

BaHHS MPABOBOT'0 CTATYCy CBiIKa Y TOCHOJapChKO-
MY CYIOYHHCTBI 3apyODKHHUX KpaiH.

Bukaan ocHoBHoro marepiany. Ha cporomni
BITYM3HSHE TpOIIeCyalbHE 3aKOHOIABCTBO 3a3HAE
icrotHoTO pedopmyBanHs. OcTaHHI 3MiHH O TOC-
MOJJAPCHKOTO  TIPOIIECYalbHOTO  3aKOHOAABCTBA
VYkpainu, mo Habpanu guaHOCTI 15.12.2017 poky,
BBEJIM HOBOTO YYacHHWKa CYHOBOTO TIPOIECy —
CBiZIKa. 3 MOSBOIO CBiJIKa SIK HOBOT'O ITOBHOITIHHOTO
MPOIECYATBHOT 0 YYaCHHUKA B TOCMIOIAPCHKHX Cyaax
MpoIecyallbHe 3aKOHOJABCTBO OYJIO JIOMIOBHEHO
HOBHM 3acO00OM JIOKa3yBaHHS — IIOKa3aHHSIMHU
cBigka. Y cr. 87 ['ocrmomapchKoro mpomecyansHOro
konekcy Ykpainu (mani — ['TIK Ykpainn) micTuThCst
BH3HAYCHHS, BIAMOBITHO 1O SKOTO ITOKa3aHHS
CBifIka — II€ TIOBiOMJIEHHS TIPO BifoMmi oMy 00-
CTaBUHM, SKi MarOTh 3Ha4YeHHsS ms cnpasu. He €
JIOKa30M ITOKa3aHHA CBiJIKa, KU HE MOXe Ha3BaTH
JoKepena cBO€l 00i3HAHOCTI M010 TIeBHOI 00CTaBH-
HU, 200 SKi IPYHTYIOTHCS Ha TIOBIOMJICHHSX HIIINX
oci0. 3rigHo 3 nonoxkenHsamu Imasu 5 T'TIK
VYkpainu cy0’ekTaMu JOKa3yBaHHS B TOCHOJApPChH-
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KOMY Ipoleci MOXyTb OyTH ocobw, siki Oe3moce-
penHbo He OepyTh ywacTh y cmpaBi. Takum
cy0’ektomM Moxke Oyt cBimok,y cr. 87 TTIK
YKkpaiHu HaroJomyeThCs PO Te, MO CBIAKOM MO-
KYyTh OYTH BCi OCOOM, SIKMM € BiJJoMi Oy/b-sIKi 00-
cTaBuHM ((paKTH), IO MAKOTh 3HAYCHHS JUIS
BUPIIIEHHS CMOpY. 3a MUCBMOBUM OOIPYHTOBaHHUM
KJIONIOTAaHHSIM CTOPOHH 0CO0Yy MOXKe OyTH JTOIUTA-
HO SIK CBiJIKa JUIS MiATBEPIPKCHHS OOCTaBUH CIIOPY
[1]. He nuBnsuucek Ha Te, IO CT.CT. 73,74 YUHHOTO
I'TIK VYkpainu Big 28.08.2018 p. mependayaroTh
MPaBO CTOPIH BHKOPHUCTOBYBATH TMOKa3aHHS CBilKa
SK BHJ| JIOKa3y, EBOJIOIIA 3acO0iB JIOKa3yBaHHS B
rOCHOJapPChbKOMY  CYIOYMHCTBI BHMArae OuIbII
4iTKO1 Ta OHOBJIEHOT iX (pikcarrii. [IpakTuka rocmo-
JApCHKOT0 CYJOYMHCTBA MPOJIEMOHCTPYBaia HE0O-
XITHICTh PO3MIMPEHHS 3aco0iB JIOKa3yBaHHS 3a
paxyHOK IIOKa3aHb CBiJka, OCKUIbKM BOAYa€ThCs,
IO JIOCTIDKEHHSI caMe TaKUX CBiJUEHb B OKPEMHX
BUIQJIKAX  MOXE  CIPHUSITH  BCTAHOBJICHHIO
00’€KTUBHOI ICTUHM B CIpaBi Ta 3a0€3MeYnTH TOB-
HOTY Ta BCEOIUHICTh pO3risiay cipasu. [Ipu 1misomy
nonoxenHs: ['maBu 5 [TIK Vkpainu B wactui
BHU3HAYEHHS MPOLECYaJbHOTO CTAaTycy CBigKa Ta
YMOB JOIYCTUMOCTI BUKOPHUCTaHHs IIOKa3aHb
CBiJIKa BUMararTh yTOYHEHb.

3MIHH TOCHOTAPCHKOTO TPOIECYaTbHOTO 3aKO-
HOJJABCTBA BU3HAUYAIOTh MOPSJIOK HAaJAHHS CBIIKOM
CBOIiX TIOKa3aHb y CIIPaBi, L0 CKJIANAETHCA 3 JIBOX
B32€MOINOB ’s13aHMX erariB. Ha mepmomy erami mo-
Ka3aHHS CBigka Mae OyTh OGOpMIIEHO TUIBKH B
MMUCHMOBIH HOTapianbHiN (opmi SK 3asBH CBiIKa,
sIKa TIOBHMHHA MICTHUTH HH3KYy OOOB’S3KOBHX 3aKO-
HOJIAaBYO BCTAHOBJIEHWX pekBi3uTiB. Ha mpyromy
erarri cyJ Ha MifcTaBi 3BepHEHHS (KJIOMOTaHHS TIPO
BHKJIMK CBi/IKa J0 CYIOBOTO 3acCiflaHHA) Oyb-sSKOl
31 CTOpiH crpaBu (II03WBava, BIAMOBifada, TPETHOI
0c0o0M) BCTAaHOBIIOE CYIIEPEYHICTh MK HOTapiaib-
HOIO 3asBOI0 CBifKa Ta IHIIMMH J[AOKa3aMH IO
CHpaBi, UM HASBHOCTI CYMHIBY IIIOIO 3MIiCTy, JO-
CTOBIPHOCTi, TIOBHOTH TaKWX JOKa3iB. SIKIIo Taky
CYIIepEeYHICTh, HENOBHOTY He BOa4aroTh, Cya
BIZIMOBJISIE B 3aJI0BOJIEHHI BIAMMOBIIHOrO KJIOIIOTAH-
Hs cTopoHH no crpasi. Ha mymky O. [lyxoBHOi, B
I'TIK Ykpaiau 4iTKO persamMeHTOBAaHO IPOLEAyPY
HaJaHHS CBiIKOM CBOIX ITOKa3aHb i3 METOI0 HEHO-
MyLIeHHs! 0e3MiJCTaBHOrO 3aTATYBaHHsS CYIOBOI'O
MPOLIECy, 3JIOBXXKHBAaHHS CTOPOHAMU CBOIM IIPO-
LecyaJlbHUM ITIPaBOM 13 MOCHJIAHHSIM Ha 3Marajb-

HICTh CYJJOBOTO IIPOIIECY Ta CHPUSHHS Cyay B 300pi
BIIMOBIHUX TOKa3iB [2].

K. MaHoiineHKko Harojomlye, 1o TOCHOAapCh-
KAW TPOLIEC 3aBKIU BIAPI3HABCSA OPIEHTOBAHICTIO
Ha MIATBEPKEHHS OOCTaBUH CIPaBH JIOKYMEHTa-
mu. Came TOoMy, HOpMa, SIKOKO TIepeadavaeTbes
MOJKJIMBICTh TIOJIaHHS 3asBU CBiiKa, chopMoBaHa
TaK, MO0 HOro BHKJIMKAJIM Ha 3aciTaHHs JIMIIC Y
BUHSTKOBUX BUIAJIKax, a 32 OCHOBY MOBHHHA Opa-
TUCSI caMe HOTapiajbHO 3acBigueHa MHUChMOBA 3a-
sBa. [Ipore Ha mpakTHIli MO)KEMO OTPUMATH CHUTY-
aIliro, KOJM HEIO0OPOCOBICHHUN YYaCHHK IPOIIECY
MoJlaBaTUME JI0 Cy/Ay YHMCIICHHI 3asBU CBIJIKIB, SKi
HE MOXYTh 3’ SIBUTHCS JIO CYJY 3 IOBaXHOI MPUYH-
HU. [lpu oMy cyn asst 3a0e3neueH s MPUHIUITY
PIBHOCTI CTOPiH 33I0BOJIHSATHME KIOMOTaHHS ITPO-
TWISKHOI CTOPOHM TMpPO BHKIUK [UX o0ci0 Ha
3aciganns. lle Moke TpHU3BECTH 1O 3aTATYBaHHS
IpOIIeCy Ta 3a TaKUX OOCTaBHH TOCHOAAPCHKE CY-
JIOYMHCTBO MOXKE BTPATUTH MPUTAMaHHy HOMY
OTIEPaTHUBHICTH 1 MPOCTOTY [3].

Cepen TpaBHUKIB € TIONIUPEHOIO IyMKa, IO
HaWOUIBIIIO0 3arpo3010 TakuX pedopMm € mepcrek-
THUBA BTPATH OMEPATUBHOCTI PO3MIISIY CIPaB SIK I1e
BiIOYBAEThCS y ITUBUILHOMY CYIOYHMHCTBI depes
3JIOBXKUBAHHS 3 HESBKOIO CBiKiB Ha CyIOBE 3aci-
MaHHg. Ane Ha OymMKy A. ABpaiMoBa, 3aKOHOJA-
BEIb 3BIB JI0 MIHIMYMY MOJIUBICTH 3JIOBKHBAaHb,
YCTAaHOBUBIIN HU3KY CYTTEBHX OOMEXEHb SIK IIOJI0
0oco0M cBimka, Tak 1 I[OAO HMOro mokasaHb. Ilo-
nepie, He MOXKYTh OyTH JJOKa30M IOKa3aHHS CBill-
Ka, KOTpUH He MOXKEe Ha3BaTH JKepena CBO€El 00i3-
HAHOCTI B IEBHUX 0OcTaBHHAX, ab0 CIIOBa, SIKi IPy-
HTYIOTBCS Ha TOBIZOMJIEHHAX IHmmMX oci6. Ilo-
JIpyTe, CYTTEBO 3BY)KEHO BCTAaHOBIIEHHS (DaKTiB HA
MiZCTaBi MOKa3aHb CBiAKIB. Tak, HE MOXYTh ycTa-
HOBITIOBATHCh 00CTaBWHU ((pakTw), SKi BiIOBiTHO
JI0 3aKOHOJAaBCTBa a00 3BHYAIB MIJIOBOTO O0OPOTY
BiOOpaXkaroThCsl (OONMIKOBYIOTHCS) Y BiMIOBITHUX
IokyMeHTax. KpiM Toro, IMOCHTH YiTKO BPEryibo-
BaHO MPOIIECAYPY JaBaHHS CBiIKOM MOKa3aHb. BoHM
BUKIIAJAIOThCA TUTHKH B HOTapiajbHO ITOCBiTYEHIN
MMUCHMOBIN 3asiBi, B fKii CBiIOK, OKPIM BIIACHUX
MEPCOHAILHUX Ta KOHTAKTHUX JaHUX, BUKIAJA€
00CTaBWHM CIIpaBH, IIPO SKi HOMY CTaJIO BiJIOMO, Ta
JoKepena 00i3HaHOCTI, 3a3Hadae, 10 MoiH(GopMoBa-
HUH PO KPUMIHAIBHY BiJIOBiJATBHICTh 32 J1aBaH-
HS1 HEMIPABIUBUX TIOKA3aHb 1 110 TOTOBHUH 3’ IBUTHUCS
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B CyJ 32 BUKJIMKOM JUIs MiATBEPKEHHS CBOIX MO-
KazaHb [4].

Mu MOTOIKYEMOCS 3 JYMKOIO
B. C. BaxypuHcbKOro, 10 3MiHH 10 TOCMOIAPCHKO-
T'0 TPOLIECYATBHOI0 3aKOHOAABCTBA CTaJIM IIPOTpe-
CHBHMM KPOKOM Ha LUISXY YAOCKOHAJICHHS CYIO-
BOTO TIPOIECY i Yac BUPIMIEHHS TOCHOAaPCHKHX
CHOpPIB Ta BIIKPHBAIOTh OLIBIII MOXKIUBOCTI IPH
peatizanii IPUHIMITY 3MaraJlbHOCTI B TOCIIOAapCh-
KoMy cyaouuHCTBi. LlikaBoro HOBenoOK0 y rocmo-
JAPChKOMY TIPOIIECi € perjaMeHTallis MOXJIMBOCTI
MUCHMOBOTO ONHTYBAHHS YYAaCHUKIB CIIPaBH SIK
ceiakiB. Tak, 3rigHo ct. 90 I'TIK Ykpainu yyacHuk
CTpaBH Ma€ MPaBO MOCTABUTH B TEpIIN 3asBi 1O
CyTi cripaBH a00 y JOJaTKy /10 Hel He Oiiblie Jecs-
TH 3allUTaHb 1HIIOMY YYaCHHUKY CIIpaBH Ipo obcTa-
BUHH, III0 MAIOTh 3HAYCHHS JIJIS CIIpaBH [5].

He3Baxkaroun Ha MO3UTHBHI 3MIHU MPOIECYalb-
HOT'O 3aKOHOJIaBCTBA, TaKy HOBENY HE MOXKHA BBa-
KaTH JOCKOHAJIOK, MPO IO CTBEPKYIOTh BITUH3-
HsHI OpUCTH. 3o0kpema, mogo cr. 90 TITIK
VYkpainu, aKoro nependayeHo, mo yYacHUK, SKOMY
MOCTaBUB NMHUTaHHS IHINWHA YYaCHHK, 3000B’sI3aHUIMA
JATH BHYCPITHY BIAMOBIIF OKPEMO Ha KOXKHE ITH-
TaHHS TI0 CyTI Ta Mae€ TPaBO BIJIMOBUTHCS BiX
BIZITOBIII HA 3aITUTAHHS, SKIIIO BOHO HE CTOCYETHCS
00CTaBWH, IO MArOTh 3HA4YEHHS A cnpaBu. Ha
nymky T.CredaniB, mpaktudHa peamizamis i€l
HOBEJIM BHKJIMKA€E BENWKI CyMHIBA. DaKTHUHO 3 ii
3MicTy BOAada€eThCs, IO HA CBiIKa MOKJIAJAa€THCS
000B’s30K 3’SICYBaHHS TOTO, YM MAalOTh 3HAYEHHS
JUTA CTIpaBU OOCTaBUHM, MPO SIKi HOr0 3amUTYE iH-
MU yJacHUK, aje TOJIOBHA POJIb B OIIHII obcTa-
BHH HAJIEXUTH Cy[ly, a HaJIMIpHA IUCIIO3UTHUBHICTH
CTOpPiH y TOCHIOJJAPCEKOMY TIPOIIECi CTBOPIOE YNMa-
JI0 MOXJIMBOCTEH sl HemoOpOCOBICHUX ydac-
HUKIB [6].

LinHicTh cBigka momsArae B Horo Oesmocepen-
HbOMY OO’€KTHBHOMY CIPHHHSTTI OOCTaBUHU
CIpaBH 32 JOMOMOTOI0 OpPTaHiB YyTTIB i BiICyTHOC-
Ti IOPUIUIHO]I 3aI[iKaBJICHOCT1 Y BUPIIIEHH] CITPaBH.
Ane 3a3BHYail y TOCMONAPCHKOMY CYIOYHMHCTBI
CIpaBH, B SKAX MOXYTh OyTH BHKOpPHCTaHI IOKa-
3aHHA CBIiJIKiB, 3yMOBIIOIOTH HAsBHICTh MIX CBiJl-
KOM 1 CTOPOHOIO TIEBHUX B3a€MO3B’SI3KiB, HaIpHh-
KJIaJ] TPYOBi BITHOCHHY TPAIliBHUKIB MiAMPHEMCT-
Ba 3 KepiBHUITBOM. B TakoMmy BUMajaKy iCHye pu-
3WK OTPUMAaHHS HEMpaBIUBHUX ITOKa3aHb 4Yepe3 I10-
0OIOBaHHS BTpPAaTUTH PoOOTYy abo HAasBHICTH BIAC-

HOI 3aIiKaBJICHOCTI B Pe3yNbTaTi KOPHIOPaTUBHOIO
cnopy tomio. Ha agymky O. Poik, noriuno oOMexu-
TH 3aCTOCYBaHHS TOKa3aHb CBIJKIB MPSIMOI0 BKa3i-
BKOIO Ha Ti MPEAMETH CIOPIB, ¢ BOHU HE MOXYTh
OyTu 3acTocoBaHi. Hanpukian, nepenbaunty, 1o B
KPEIUTHUX CIIOpax 3aCTOCYBAaHHS IMOKa3aHb CBIJKIB
He JonyckaeTbes. Takokx y Komekci Hemae ra-
paHTiii peanizallii mpaBa CTOpPOHH Ha (OPMYITIO-
BaHHS 3allUTaHb CBINKOBi, (iKcallifo MOPYIICHb
NPOLIEAYPH, a 3aCTOCYBaHHS 3asiBH CBilIKa Ta 0CO0-
JIMBO MOKJIMBICTh BUTPeOyBaHHS ii SIK MHCHBMOBOTO
JIOKa3y BUKJIMKAE Oe3J1i4 TPYAHOILIB Y MPaBO3acTo-
COBHIN AisiibHOCTI. DAKTUYHO MOXKHA IINTH BUC-
HOBKY TIPO Te, IO Tpolleaypa JOMUTY CBIAKIB Y
rOCIIOAaPCHKOMY TIPOIIECi PO3paxoBaHa TUIbKH Ha
NOKa3aHHs 3aiHTepecoBaHuX ocib. Haykosenn BBa-
JKae, 10 3alpOBaDKEHHSIM IHCTUTYTY JIOMHUTY
cBimkiB ['ocmomapchkuii TporiecyaabHUN KOIEKC
TIOCTAaBHB I1Ie OUTbIIE MUTAHb OO 3aCTOCYBAHHS
3aco0iB JOKa3yBaHHS, YCKIAAHMBIIN TOCTYIl 10
MPaBOCY/UIS Ta 3a]yIs JOMUTY CBijJKa B CYJi 3aiHTe-
pecoBaHIll CTOPOHI MOBEIACTHCS ITOKIACTH TEBHUX
3yCHJIb, alie¢ BOJHOYAC PO3UIMPEHHS 3aco0iB JIOKa-
3yBaHHS B TOCIOJAPCHKOMY IPOIECi y 3B S3KYy i3
3aIIPOBADKEHHSAM IHCTHTYTY IOMHUTY CBIAKIB € TO-
3UTUBHUM MOMEHTOM, SIKHU TTOKJIMKAaHWUH JTibepari-
3yBaTH IPOIIEC 1 HAOIM3UTH HOTO 10 €EBPOTICHCHKUX
cranmaptis [7].

IIpomecyanpHe 3aKOHOMABCTBO YKpaiHW MIHCHO
cTae OUTHITT HAOMKEHUM 0 MPaBOBUX CTAHIAPTIB
€Bpory, ajpke OUTBIIICTD epKaB BUKOPHCTOBYIOTh
MOKa3aHHS CBIIKIB SIK 3aci0 JOKa3yBaHHS y TOCIO-
JIapcbkoMy Tporeci. AOM YCYHYTH HENONIKH TPO-
[[ECYallbHOTO 3aKOHOJIABCTBA, BAPTO 3BEPHYTU yBa-
Ty Ha IHCTHUTYT CBiZIKiB Y TOCIOJapCHhKOMY IIPOIECy
3apyObkanX Kpain. Hampuxman, LuBinsHMIA TpO-
necyanpHHH Kogeke ABctpii Ta Kogekc nuBimsHOTO
cyaounHCTBa [lONBINI  PErymoTh  MPOLEAYPY
PO3TISINY CIOPIB SIK MK (iI3UYHUMHE, TaK 1 IOpH-
TUYHAMH OCOOAMH Ta TAaKOX MICTSITh IHCTHTYT
cBigkiB. Y HimeuunHi cyn 3000B’s3aHHIA CIIPUATH
cTOpoHaM y 3a0e3nmedeHHi HaJaHHSA BCIiX JIOKa3iB
JUTS THTBEPDKEHHS MaTepiabHO-TIPaBOBUX 1 Mpo-
necyanbHUX (DaKTiB, SIKi CTOCYHOTBCS CIIpaBH,
0CO0JIMBO LIJIAXOM BHMOTH, 100 HE3aJ0BLIbHI IO-
sicHeHHsI a00 TOKa3aHHA CBIiIKiB OYJIO JOMOBHEHO
abo BWIIpaBJICHO, CYy/l Ma€ MPaBO 32 CBOEIO iHiIlia-
THUBOIO BHMAaratd BiJi CTOPOHHM HAaJ@HHS JO/ATKO-
BUX JOKa3iB. Y benbrii cyn mae mpaBo 3a CBOEIO
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IHII[IATMBOIO B)KMBATH 3aXOMIB I BCTAHOBJIECHHS
(hakTiB (IOMUT CBiJKa, BUMaraTH OCOOMCTOI IMpH-
CYTHOCTI CTOpiH MJis Jayi IOKa3aHb, IOSCHEHb
Toulo). Anamizytoun HoBenu Komekcy, BapTo min-
KPECJIHNTH, IO BITYU3HSHHUI 3aKOHOJABENb 3aM03H-
YHB YMMAJO NPOLECYaTbHIX HOPM MDKHAPOIHOTO
npaBa. Hampuknaa, B aHIIIO-aMEPUKAHCHKOMY
npasi icHye npaBuio «Hearsay rule» oznavae 3a60-
pOHY HaJgaHHS AK JOKa3iB BioMocTel mpo obcra-
BHHH, sIKI CBIZIOK HE CIPHHHSAB Oe3locepeqHbo, a
BiZjoMi oMy 3 4yxux cimiB. [Ipu mepenaui Bizomo-
CTel BiJ onHieT 0co0HU 0 1HIIOT MOXe OyTH Tepe-
KpY4eHUI iXHill epBUHHHIA 3MICT, ane 3 1mi€ei 3a00-
pOHU € Oe3I1i4 BUHATKIB — CBIIYEHHS 3 UY)KHUX CIIiB
3a TIEBHUX YMOB IIPUIYCKAalOThCs, MO0 HaIaTH
BIIOMOCTiI 0CO0HM, sika IOMepJia JI0 4acy PO3TIIsiLy
cipaBu. Y cymoBoMy mporieci HiMeuunHu BkaszaHi
HE TUTBKH KaTeropii ocib, siKi MOXYTh BiZIMOBUTHUCS
BiJ MaBaHHS CBiTYEHB, aje i MATAHHS, [IOI0 SKUX
BOHH MOXYTh BiIMOBHTHCS CBiquuTH. Tak, ocoOw,
SKAM depe3 TXHe ciyx0oBe abo mpodeciiiHe craHo-
Bulie Oynmu JOBipeHi (akTH, 30epeeHHs B TaEM-
HUIl SKUX BH3HAYAETHCS iXHBOIO CYTTIO YU 3aKO-
HoM [8, . 255].

JIoCHTh CXOXOIO JIO 3asiBH CBiKAa € TOHATTSA
«adigeBiT» 3 aHTIIO-aMEPUKAHCHKOI CHCTEMH IIpa-
Ba. AdifeBIiTOM Y IbOMY PO3yMiHHI MOKHA BBaXKa-
TH TIHCHMOBE CBiMUEHHS (TBEpKEHHS PO (PaxT),
JaHEe T MPHUCATOI0. 3 OIISIy Ha riodaizallito,
sIKa TOPKHYJAch 1 mpaBa, adigeBiTH AOCUTH JA00pe
3aKpINMINCH 1 B IHIIMX IPAaBOBHX CHCTEMaX, 30K-
pemMa B TepMaHCHKii. Y HIH Wi OUM IHCTHTYTOM
PO3YMIETHCSI TMCHMOBE MOKa3aHHS, IO MOCBIIIY-
€THCS HOTapiycoMm abo iHIIOI0 YIIOBHOBA)KEHOIO Ha
IIe ITOCaOBOI0 0CO00I0 (03 CKIamaHHs IPUCATH).
[MommpeHo 11e B KOPIOPATHBHUX CIOPAaX: M0OCaI0Ba
ocoba kommaHii Moxe chopmyBatu adingeBitT, B
SIKOMY OYIyTh MICTUTHCS BiIOMOCTi TIpPO aKIliOHe-
piB 1 mUpeKTopiB KOMMaHil i AKImo s iHhopMallis
He 30epiraeTscsi B JepKaBHOMY PEECTpi, came Ta-
KAW JOKyMEHT MOXE IMiITBEPXKYBATH KOPIIOPATH-
BHY CTpyKTypy. Takox mocazoBa ocoba KOMITaHii
BIpaBi copmyBatu adifeBiT, SKAM MiATBEPANTH,
IO JTONYYeHi JOKYMEHTH € CIPaBXHBOK KOII€lo,
HATPUKIIA]], €ICKTPOHHOTO JHCTYBaHHS 3 aJpech
KOMITaHii 3 TIEBHOK OCO0OI0 3a BU3HAUCHHU TPO-
MDKOK Yacy. YKpaiHCbKHU 3aKOHOAABeIb aKTHBHO
HAMAaraeThCsl MPUCTOCYBATH HAIlIOHAJILHE 3aKOHO-
JIABCTBO JI0 €BPOINEUCHKUX MPABOBHX HOpM. Tomy

came MexaHi3M adineBiTy OyB aganToOBaHUM mmij
3asBy cBifKa [4]. Y cynoBiii mpakTHIll MalOTh MicIle
BUIAJKU, KOJU 3a BJACHOI IHII[IATUBOK CYIY,
0c0o0y MOXke OyTH JIOIMUTAHO SIK CBifKa, SKIO BOHA
Opana y4acThb Yy CKIaJaHHI JOKYMEHTA, SKHIi
HAJEKUTH JI0 MTUCBMOBOT'O JIOKa3y 1o chpasi. B Ta-
KOMY BHIIaJIKy, Ha Hallly AYMKY, CBilIOK TTOBHHEH
3’SIBUTUCS IO TOCIONAPCHKOro CyAy Y 3a3HaueHHit
Yac Ta HaJaTH MPaBAMBI MOKA3aHHS PO OOCTABUHU
(daxrn), sxi oMy BigoMi. SIKIO sIBKa 3a BUKIMKOM
JI0 TOCTIO/IAPCHKOTO CY/Iy € HEMOXKIUBA, TO CBIZIOK
3000B’s13aHUI HEraltHO MOBIIOMUTH TIPO 1€ CY/I.
BucnoBku. OTmxe, BBEJEHHS IHCTUTYTY MOKa-
3aHb CBIJIKIB B TOCIIOZapCHKOMY TIporieci YKpaiHu €
J€BUM 3aCO00M JIOKa3yBaHHsI, SIKAM CIPUSE TIPUK-
HSTTIO 00’€KTHBHOTO 1 CHPaBEIIMBOTO PIlIEHHS Y
cupasi. [Ipore, He BapTO BHKIIIOYATH MOXKJIUBICThH
3JI0BXKMUBAHHS YYaCHHKAMH TPOIECy NIISIXOM 3alTy-
YeHHS] HUMH CBIJIKiB, SIKi 3MOXXYTh BBECTH CYJ B
oMaHy a00 BiIMOBJISIOTBCS Bijl JaBaHHS [MOKa3aHb,
110 WMOBIPHO MPH3BEJE JI0 3aTATYBAHHS CY/IOBOTO
nporiecy. BpaxoByrouu BUIIIEBUKIIAJICHE, BBAKAEMO
JIOpEUYHUM OyJe BHECEHHS 3MiH 10 4.2 cT. 87:
«IKIITO CBiOK OpaB y4acTh y CKIaJaHHI JOKYMEH-
Ta, AKAA € TIMCbMOBHUM JOKa30M, BiH TIOBHHEH
3’SIBUTUCS 10 CYAy y 3a3HadeHWH Jac I Jadi mo-
Ka3aHb 1po o0cTaBuHM ((haKkTH), SKI BiTOOpa’keHi B
JMIOKyMEHT1 ab0 HagaTH CBITYCHHS B PEKAMI
BigeokoHbepeHIlii». BapTo ycyHyTH mMeBHI HETOY-
HOCTI periiaMeHTallii Ta HediTKi (OopMyITIOBaHHSI
HOpM, IIOB’SI3aHUX 3 TaKUM 3aCO00M JOKa3yBaHHSI
SK TIOKa3aHHS CBiIKiB. 30KpeMa, MU MPOMOHYEMO
Buknacta y ['TIK Ykpaiau 4iTkuii mopsmok BUTpe-
OyBaHHS 3asBU CBinKa, abW TIOKa3aHHS HE CTald
IHCTPYMEHTOM 3JIOBXXHBaHHS 3aiHTEPECOBAHHUX OCI0
Ta TopsmoK (pikcarii mopymieHs miel mporenypu.
Takoxx, HOpMa, IO PEryNIO€ BiAMOBIAb YYaCHHUKA
Ha TUTAHHS MO0 OOCTAaBWH CIpaBH, Ha HaIly
IYMKY, € HEIOCKOHAIOK. AJDKe BimOyBa€eThCs Iie-
peKiamaHHs  O0OB’S3KiB MO0  BCTAHOBIICHHS
00’€KTHBHOI iCTUHU Ta 0OCTaBWH, AKi CTOCYIOTHCS
CIpaBH, i3 Cy[y Ha CBiJlKa, TOMY MTUTaHHS JOIUIEHO
MOTIePEeTHRLO TIOT'O/PKYBATH 3 CYJIOM, a0W YHUKHYTH
HaJMIpHOI JUCIO3UTHBHOCTI Tporecy. 3 iHIIOTro
0OKy, HEe3B)KAIOUM HAa HEIONIKH, POIIUPEHHS 3a-
co0iB JTOKa3yBaHHsS B TOCIIOAAPCHKOMY TPOIEC y
3B’SI3Ky 13 3ampOBaJKEHHSM IHCTUTYTY [OIHTY
CBIIKIB € TIOBUTUBHUM MOMEHTOM, SIKUH ITOKJINKa-
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HUN HAONM3UTH TOCHOAAPCHKHHA Tpouec YKpaiHu
JI0 €BPONEHCHKUX CTaHIAPTIB.
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EVIDENCE OF WITNESSES AS A MEANS OF PROVIDING IN THE ECONOMIC PROCESS
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E-mail: kozurevav@ukr.net

Purpose: the article is devoted to the analysis of the new institute of economic procedural law of Ukraine
- the testimony of a witness as a means of proof. Research methods: analyzed the approaches of various
scientists about the feasibility of introducing a legal institute of witnesses, the norms of the current national
legislation governing the use of such a means of evidence as evidence and foreign experience. Result:
identifying ways to improve the regulatory consolidation of the testimony of witnesses in the Economic
Procedural Code of Ukraine. Discussion: problems of domestic legislation and practice related to the legal
status of a witness arising from the resolution of economic disputes.

The outdated procedural legislation of Ukraine has been in need of reformation and significant changes
for a long time. In order to unify and simplify the procedural aspects of legal proceedings, a number of
existing procedural norms have been changed, and the legislative base has been supplemented with new
views, including, among other things, commercial procedural law, the expediency of which should be
analyzed. Among such novels, there is a new institute of witnesses in the commercial procedural law. With
the advent of the witness as a new full-fledged procedural participant in commercial courts, procedural law
was supplemented by a new means of proof - testimony of the witness.

Among the lawyers there is a widespread perception that the greatest threat to such reforms is the
prospect of the loss of operationality in dealing with cases, as it is in civil proceedings because of the abuse
of witnesses at a court session. The legislator has minimized the possibility of abuse, by establishing a
number of significant restrictions both on the identity of the witness and on his testimony. Firstly, witness’s
testimony, which cannot contains the sources of his knowledge in certain circumstances, or words based on
the messages of others can't be an evidence.

Secondly, the establishment of facts is substantially narrowed based on testimony. Changes to economic
procedural legislation have become a progressive step towards improving the judicial process in resolving
business disputes and opening up more opportunities in implementing the principle of competition in
commercial legal proceedings. An interesting novel in the economic process is the regulation of the
possibility of a written poll of participants in the case as witnesses. Despite the positive changes in
procedural legislation, such a novels cannot be considered perfect, as claimed by domestic lawyers.

The procedural legislation of Ukraine truly becomes closer to the legal standards of Europe, since most
states use testimony as a means of proof in the commercial process. Analyzing the novels of the Code, it
should be emphasized that the domestic legislator has borrowed many procedural rules of international law.
For example, in American law system there is the statement «Hearsay rule» that means the prohibition of
providing evidence of circumstances that the witness did not perceive directly, but known to him from other
people’s words. Quite similar to the statement of the witness is the notion of «affidavit» from the American
law system. The affidavit in this sense can be considered as a written testimony (statement of the fact), given
under the oath.

Keywords: witness testimony; witness in the economic process; proof; afidevit.
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