However, none of the dilemmas listed calls into question the justification of the
principle.

Final considerations. The application of the principle of the opportunity of
prosecution in Serbia so far shows its full criminal and political justification.
However, this does not mean that there are no controversial issues in its
standardization and implementation. There are indeed a number of dilemmas in
both its standardisation and application, and they are mainly due to the lack of
precision of the norms that govern it.
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THE OFFENCE OF RAPE IN POLISH PENAL LAW

The offence of rape is addressed in Chapter XXV "Offences against sexual
liberty and decency", in Article 197 of the Polish Penal Code. This provision
provides for two basic types of offence (§ 1 and § 2) and aggravated types (§3
and § 4). The subject of protection under Articlel97 of the Penal Code are
sexual liberty (the right to freely dispose of one’s sexual life) and decency
(which prohibits involuntary sexual intercourse and other involuntary sexual
activities).? For the offence of rape to exist, it requires a lack of an effective
consent from the entitled person to a specific perpetrator’s behaviour. The lack
of consent is both the absence of a positive decision and the expression of a
negative decision. Where such consent (to sexual intercourse or other sexual
activity) is expressed there are no statutory criteria of the offence of rape.? In
the literature, there is also a statement that there is no rape when the resistance
is not actual (is apparent)®, however, as M. Mozgawa points out, it can cause
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serious practical difficulties to determine the nature of resistance.*

The basic type of the offence of rape consists in subjecting another person,
by force, illegal threat or deceit, to sexual intercourse (§ 1) or to other sexual act
or to perform such an act (§ 2). In the scholarly opinion and judicial decisions it
is being assumed that the criterion of “sexual intercourse™ includes the so-called
appropriate sexual intercourse (copulation), as well as surrogates of sexual
intercourse, i.e. all forms of sexual contact equivalent to copulation that lead (or
can lead) to satisfying one’s sexual desire (e.g. oral and anal intercourses).®
Homosexual relations are also included in the concept of sexual intercourse.®
The condition for considering a given activity as sexual intercourse is the
involvement in this activity of the genital organs of the perpetrator or the
victim’ or both at the same time. Therefore, rape occurs when the causative act
involves direct sexual contact of the perpetrator’s body with the sexual organs
of the victim or with those parts of the victim’s body which the perpetrator
treats as an equivalent thereof and on or by which the perpetrator releases
his/her sexual desire. The concept of sexual intercourse does not comprise
touching genitals because such behaviour is defined as "another sexual
activity." It should be assumed, however, that all other activities, exceeding just
touching, and involving the penetration of genital organs, e.g. with a finger or
with the help of another object, will fall within the term of sexual intercourse.®
Therefore, "another sexual activities" are all other activities that are not
penetrative and involve the bodily contact between participants in such
activities, combined with the physical involvement of the intimate areas of the
body of at least one of them, or with at least the physical involvement of the
intimate areas of the body of one of them, that will be of a sexual nature, i.e.
they can be considered as a form of satisfying stimulation of natural sexual
desire. Such activities include, among others, non-penetrating contact with the
genitals or anus, touching and kissing them, touching the breasts, mutual
masturbation (which is not combined with the insertion of e.g. a finger into the
vagina or anus).®

Pursuant to Article 197 § 1 of the Penal Code, the statutory criterion of rape
Is the behaviour consisting in bringing subjecting another person to sexual
intercourse using violence, an illegal threat or a deception. Such an act
constitutes a misdemeanor, punishable by imprisonment of 2 to 12 years, while
the penalty of imprisonment from 6 months to 8 years is to be imposed for
subjecting another person to submit to another sexual act or performing such an
act (Article 197 § 2 of the Penal Code). Violence is such a means of action
which, while preventing or overcoming the forced person’s resistance, is
supposed to either prevent the decision of their will from being made or
executed, or, by pressing the current motivational processes with a severe
strain, to set his or her decision as desired by the perpetrator.t® An illegal threat,
according to its statutory definition in Article 115 § 12 of the Penal Code, is
both a punishable threat (a threat to another person to commit an offence
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detrimental to that person or detrimental to his next of kin), and also a threat to
cause the institution of criminal proceedings, or to disseminate derogatory
information concerning the person threatened or his next of kin. The third way
in which the perpetrator acts is deception. In the legal scholarly opinion, there
are two approaches to deception: the narrower one (deception consists in
misleading or exploiting the victim’s mistake as regards motivational premises
which influence the victim’s decision on sexual consent) and the broader one
(deception consists in both misleading or exploiting the victim’s mistake as
regards motivational premises, as well as in exploiting or causing the victim’s
mistake and thus leading the victim to a state in which the victim could not
make or execute a decision of will due to the exclusion of the decision-making
or movement apparatus).!

Rape is a material crime (its effect is to lead another person to have sexual
intercourse or to submit to or perform another sexual activity). It is a generally-
defined perpetrator offence, i.e. that anyone can be the perpetrator, regardless of
their sex, sexual orientation or relationship with the victim (a stranger, relative
or spouse). It is possible to rape one’s own spouse or to rape a person (woman,
man) who is professionally or occasionally involved in prostitution. Rape is an
intentional offence which can only be committed with direct intent.

Article 197 § 3 of the Penal Code provides for aggravated types (both in
relation to § 1 and § 2), where the aggravating criteria are: acting together with
another person (gang rape) or towards a minor under 15 years of age
(paedophile rape) or towards an ascendant, descendant, adopted person,
adopting person, brother or sister (incestuous rape). All these aggravated types
are classified as felonies punishable by imprisonment for not less than 3 years.
Another aggravated (in relation to § 1 to 3) type, defined in § 4, is rape with
special cruelty, which is a felony punishable by imprisonment for not less than
5 years. Paedophile and incestuous rape appeared in the Penal Code as a result
of the amendment of 5 November 2009, which should be assessed negatively,
as it makes the structure of the Code more and more complicated, and the entire
penal content of the act had been reflected in the institution of cumulative
qualification. The recent amendments set out in the Act of 13 June 2019%?,
which provide for additional aggravated types: rape against a pregnant woman,;
using a firearm, knife or other similarly dangerous object or incapacitating
means, or acting in any other way directly threatening life; recording sound or
image from the course of the activity (punishable by a penalty of imprisonment
from 3 to 20 years - such a penalty applies also to gang rape and incestuous
rape) should be similarly assessed. The aggravation of the sentence
(imprisonment for a period of not less than 5 years) is also provided for as
regards paedophile rape, and in addition, its multiple aggravated type if the act
was committed to the detriment of a minor who was in relation of dependence
on the offender at the time of the act being committed, in particular under his
custody or using the critical position of the minor, is punishable by a custodial
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sentence of not less than 8 years. Moreover, the Act introduces types of
offences characterised by their result, including severe damage to health
(punishable by imprisonment for a period of not less than 10 years — similarly
for rape with particular cruelty) or death of a person (punishable by
imprisonment of not less than 10 years or a life sentence).

In Polish penal law, rape has traditionally been classified as an offence
wholly prosecuted upon complaint.®®* A fundamental change in the manner of
prosecution was brought by the amendment to the Penal Code by the Act of 13
June 2013, which abolished the prosecution upon complaint of the victim.
Since then, the offence of rape has been prosecuted ex officio. It should be
noted that the change in the manner of prosecution did not affect (as its
advocates had claimed) the number of offences identified. According to police
statistics, a total of 1,432 offences were identified in 2012 and in subsequent
years the figures were as follows: 2013 - 1,362; 2014 - 1,249; 2015 - 1,144;
2016 - 1,383; 2017 — 1,262%.

Literature

1. M. Mozgawa (in:) Kodekskarny. Komentarz, M. Mozgawa (ed.), Warszawa
2019, p. 648; cf. J. Warylewski (in:) System PrawaKarnego, Tom 10,
Przest¢pstwaprzeciwkodobromindywidualnym, J. Warylewski (ed.), Warszawa 2016,
p. 680.

2. See the judgement of the Appellate Court of Krakow of 23.3. 1994, Il Akr
11/94, KZS 1994, no 4, item 18.

3. J. Warylewski (in:) System Prawa Karnego..., p. 684.

4. M. Mozgawa (in:) Kodeks karny..., p. 648.

5. For the term "sexual intercourse”, see: M. Rodzynkiewicz (in:) Kodekskarny.
Cze$észczegblna. Komentarz do art. 117-277, Krakéw 2006, p. 600; M. Filar,
Przestepstwaseksualne w nowymkodeksiekarnym, Nowa Kodyfikacja Karna. Kodeks
Karny. Krotkie Komentarze 1997, vol. 2, pp. 19-20; J. Warylewski,
Przestepstwaprzeciwkowolno$ciseksualnejiobyczajnosci. Rozdzial XXV. Komentarz,
Warszawa 2001, p. 52; M. Bielski (in:) Kodekskarny. Czesészczegodlna, vol. 2,
Komentarz do art. 117-211a, Warszawa 2017, pp. 672-675; Judgement of the
Appellate Court in Lublin of 24.8. 2011, Il AKa 154/11, Lex no. 1108586;
Judgement of the Appellate Court in Krakow of 11.05.2018, Il AKa 40/18, LEX no.
2614566.

6. B. Kurzgpa, Inna czynnos$¢ seksualnaja koznamigprzestepstw, Prokuratura i
Prawo 2005, no. 5, pp. 63-64.

7. See the Resolution of the Supreme Court of 19.5. 1999, | KZP 17/99,
OSNKW 1999, no. 7-8, item 37; J. Warylewski,
Przestepstwaprzeciwkowolnos$ciseksualne;..., p. 52.

8. See the Judgement of the Supreme Court of 24.6. 2008, |11 KK 47/08, Lex no.
438423; Judgement of the Appellate Court in Katowice of 9. 11. 2006, Il AKa
323/06, KZS 2007, no. 1, item 62; Judgement of the Appellate Court in Gdansk of
9.01.2018, Il AKa 411/17,LEX no. 2488269.

9. For more detail, see: K. Nazar, Kazirodztwo. Studium

320



prawnokarneikryminologiczne, Lublin 2019, p. 203; M. Bielski, Wyktadniaznamion
"obcowanieptciowe" 1 "innaczynno$éseksualna" w doktrynieiorzecznictwiesagdowym,
Cz.PKIiNP 2008, no. 1, p. 211 et seq.; M. Budyn —Kulik, Inna czynnoséseksualna.
Analiza dogmatyczna 1 praktyka $cigania, Prawo w dziataniu. 2008, no. 5, pp. 159-
160.

10. T. Hanausek, Przemocjako forma dziataniaprzest¢pnego, Zeszyty Naukowe
Uniwersytetu Jagiellonskiego, Prace Prawnicze, vol. 24, Krakéw 1966, p. 65.

11. M. Mozgawa (in:) Kodekskarny..., p. 649.

12. Text of the Act of 13 June 2019 amending the Law — Penal Code and certain
other laws, finally drafted after consideration of the Senate’s amendments to the
government’s draft Act of 16 May 2019 amending the Law — Penal Code and certain
other laws, Sejm Papers No. 3451 (8th term of the Sejm). The provisions of the Act
have not yet entered into force, the Act was submitted by the President of the
Republic of Poland to the Constitutional Court.

13. Even the Penal Code of 1932 provided for the prosecution of the perpetrator
of a rape at the request of the victim and that such manner of prosecution was
provided for in two subsequent Penal Codes.

14. Act of 13 June 2013 amending the Act — Penal Code and the Act — Code of
Criminal Procedure and certain other acts (Journal of Laws of 2013, item 849).

15. http://statystyka.policja.pl/st/kodeks-karny/przestepstwa-przeciwko-6/63496,
Zgwalcenie-art-197.html (accessed on: 19.12.2019).

VYK 344.2(043.2)
Jiiro6oBa Mexpubdan, n1oktop ¢pumocoduu mo npasy,
bakunckuit ['ocynapcTBeHHBIN Y HUBEPCUTET, I'. baky, AzepOaiimkan

OCOBEHHOCTHA U YT'OJTOBHO-ITPABOBAA ITPUPOIA
BOEHHBIX NPECTYILIEHUM

BrepBble MOHATHE BOCHHBIX NPECTYIUIEHUM MPAKTUYECKH B COBPEMEHHOM
MOHUMAHUU 3TOTO TepMHUHA ObLTO chopmynupoBano B YcraBe HiopuOGeprckoro
TpuOyHasna, a Takxke B pemennn HropuOeprckoro tpubynana. B coorBercTBumn
co crT.6(B) VYcrasa HropuOeprckoro TpuOyHaza T1OJ  BOCHHBIMU
MPECTYIUICHUSIMU TOHMMAETCsl HApyIIEHUWE 3aKOHOB WJIM OObIYaeB BOMWHBI:
yOuiicTBa, HWCTA3aHUS WJIA YBOJA B paOCTBO TIpakJaHCKOIO HaCEICHUS
OKKYIMUPOBAHHOW TEPPUTOPUH; YOWNCTBA 3aJ]O0KHUKOB; yOWIICTBA WIH
UCTS3aHUsI BOCHHOIUICHHBIX WJIM JIML, HAaXOJALIUXCS B MOpE; O€CCMBICIEHHOE
paspylleHre TopoJ0B WU JIEPEBEHDb; OrpadiieHre 00IECTBEHHON UM YaCTHOM
COOCTBEHHOCTH; Pa30pEHUE, HE ONpaBIaHHOE BOEHHOW HEOOXOIMMOCTHIO, U
napyrue npecryrierus [1, c. 538]. Crares 5(B) YcraBa Tokuiickoro TpubyHana
COJIEPIKUT CIIEAYIOLIEE ONPENEIICHUE BOCHHBIX ITPECTYIUIEHUN: «IUIAHUPOBAHHUE,
NOJITOTOBKA, pPa3Bs3bIBAHUE WJIM BEICHHE OOBSIBICHHOW WM HEOOBSBICHHOU
arpeCCUBHOM BOMHBI WJIM BOWHBI, HapyLIAKOIIEd MEXKIYHApOJAHOE IIPaBo,
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