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PROCEDURAL ASPECTS OF CHANGE OF ACCUSATION
IN COURT PROCEEDING

After making a decision on the appointment of a judicial review, the nature
of the charge laid down by the general conditions for the exercise of judicial
review is examined. In this case, the general terms of the trial must be adhered
in such a manner that the prosecution can be considered in court. These terms
of judicial review are generally applicable to independent court proceedings
where any decision made without their observance is invalid [1, p. 154]. One of
the general conditions for judicial review is that the limits of judicial review are
about changing the accusation in the courtroom. Issues of changing the
judgment in the courtroom are an important part of the judicial review
threshold. Under the basic requirement of Article 318 of the Criminal Procedure
Code of the Republic of Azerbaijan, which determines the limits of legal
proceedings, the court considers a criminal case, simplified pre-trial
proceedings, or a complaint of special indictment exclusively on the basis of the

337



accusation provided against the person or against the prosecution. We need to
note that this provision is one of the main requirements that determines the
content of the powers to change accusation in court proceedings. Thus, the
requirement that the trial be considered only within the alleged charge
eliminates the possibility for the court to independently alter its aggravating
circumstances. However, as a result of a court hearing, the defendant has the
right to describe the actions of the accused to a less serious crime, as well as to
exclude separate clauses from the accusation against him.

As it is known, the change of accusation in the criminal procedure is
mainly defined in three forms: 1) aggravating prosecution; 2) mitigating and
3) substantially different from previous accusation for actual circumstances.

Paragraph 8 of the December 27, 1996 decision of the Plenum of the
Supreme Court of the Republic of Azerbaijan on changing the accusation, states
that any alteration of the accusation in the court should be justified in the
description of the sentence. The court also has the right to change the
accusation or to describe certain episodes of the crime which had not been
informed to the accused person. However, this approach, which is not reflected
in the requirements of the current criminal procedural legislation, but which
seems to be commendable from the point of human rights and freedoms, is
reflected in the fact that “such a change in the description of the offense is
permissible only when such actions of the prosecution is: b) to take into account
his / her guilt at trial (if no change in the actual part of the case — the auth.), b)
the new charge does not contain signs of a more serious offense and does not
significantly differ from the defendant’s charge. ¢) do not aggravate and violate
person’s right to defense.

When mitigating or aggravating the allegation in the court, it cannot be
overlooked that the court and the parties may obtain additional evidence in the
course of the trial, which could undoubtedly affect the nature of the prosecution
and result in its alignment. In our view, it would not be logical for a court to
have the power to alleviate the charge, such as the actions described in the
Supreme Court’s decision as being "taken into account in the prosecution."” In
our view, this should be regarded not as a limiting interpretation of the relevant
powers of the court, but rather as the creation of a new norm. It is clear that the
Supreme Court’s decision was historically adopted before the CPC, and there
may be differences between these acts, and in legal terms, the law stands far
above the Supreme Court’s decision. However, it should not be forgotten that in
each country the judicial practice is formed by a higher court, which is at the
head of the judicial system, and that the Supreme Court’s decision on this issue
in the Republic of Azerbaijan is currently in force. This decision should be
enforced and adapted to the CPM. At the same time, it should be noted that the
actions recommended in mitigating the charge are not logical in the criminal
procedural law. It is well known that the parties to the trial may submit their
evidence to the court, which may be relevant to the case in accordance with the
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principle of dispute, request solicitation of additional evidence, or the court may
collect evidence at their own initiative, which may be a mitigating
recommendation. If this is the case, then this means that those actions are
actually generally known at the trial stage. Therefore, it would be illogical to
make such a claim in relation to these recommended actions, which must have
been taken into account in court proceedings.

The decision also shows the signs of a more serious charge: the criminal
law will apply the article (part, item, paragraph) of a more severe punishment;
the indictment includes additional facts (episodes) that are not declared to the
accused, which may lead to the commission of the offense in a more severe
punishment law, or even if it does not change the legal value of the action.
Different from the factual charge, it is intended to alter the content of the charge
in such a way that the defendant violates the defendant’s right to defense (new
charges for content and substance, new charges for intentional misconduct, and
new charges.

We believe that the actions of the accused from the charge lodged with the
court, according to the factual circumstances "signs of a more serious offense"
because it does not change on its own initiative, the court does not eliminate the
possibility of chaing accusation on its own initiative. Although the first two
cases are considered to be aggravated by the prosecution, the third case referred
to in the relevant decision of the Supreme Court cannot be regarded as
aggravating change and it is inadmissible to limit the powers of the court. In
this case, it is necessary to approach the issue in the context of the collection of
new evidence in court proceedings. It is difficult to determine the exact list of
allegations of alteration of accusations. This is due to the fact that the law is not
derived from the facts and that the facts are too different. However, there have
been attempts to summarize cases in the scientific literature that need to change
accusation in court proceedings. In this regard, the authors F.N. Fatkullin cite
various cases here, stating that certain facts in the prosecution may change in
the court proceeding. We believe that the facts and their interpretation may vary
under different circumstances, and that the identification of these cases may be
taken separately at different times.

Literature

1. The Constitution of the Republic of Azerbaijan. November 12, 1995.

2. Decision of the Supreme Court of the Republic of Azerbaijan of February 27,
1996 on «Court Judgement.

3. Abbasova F.M. Criminal procedure. Special Part. Coursebook. Baku:
«Zardabi LTD», 2014. 500 p. (in Azerbaijani).

4. Code of Criminal Procedure of the Republic of Azerbaijan. September 1,
2000.

5. Law of the Azerbaijan Republic on «Prosecutor’s Office». December 7,1999.

6. ®arkynun ®.H., 3unnarynun 3.3., ABpax f.C. OOBuHeHHME U 3amUTa IO
yroioBHbIM Jenam. M3a. Kasanckoro yausepcurera, 1976. 166 c.

339



