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OCOBJIUBOCTI 3AITIOBIJAJIBHOI'O BIJIKA3Y

Ha croromHimHii A€Hb OJHHUM 13 JUCKYCIMHUX MUTaHb Y IUBUILHOMY
3aKOHOJIAaBCTBI 3AJIUIIAETHCS CHEIIAJIbHI 3aMOBiAaIbHI PO3MOPSIKEHHS, a cCaMe
3amoBiJadbHUKM BifKa3. OJHUM 13 TaKuX JUCKYCIHHUX MHUTaHb € IPoOJIeMH
CTPOKY NMPUUHATTS Ta BIIMOBH BiJl 3aIIOB1IAJILHOTO B1JAKa3Yy.

3a CBOIM MpU3HAYCHHSAM 3aIlOBIJaIbHUANA BiKa3 SK PO3MOPSIKCHHS
3anoBifada BiAnoBigHO 10 cT. 1238 IIK Vkpainu, mo Mae Ha3By «lIpeamer
3aMoBIAAJIBHOTO BIJKA3y», IMOJSra€e B IMOKIIAJEHHI OOOB’A3KY Ha CIAaJKOEMIIS
BUKOHATH TIE€BHI Jii MailHOBOrO xapakTepy (mepenaTd MailHOBE MpaBo abo
nepeaaTy y BIACHICTh UM 3a IHIIUM PEYOBUM MPABOM Pid, III0 BXOAUTH a00 HE
BXOJWTHh JI0 CKJaAy CHAIIIMHHU), Y MeXKaxX peanbHOi BapTOCTI MaiiHa, SKe
MepPEelIuIo 0 HBOTO, 3 BHUpPaxyBaHHAM 4YacTKH OOPTiB CITaJKOMABIL, IO
MpUNagaloTh Ha 1€ MaiHO, Ha KOPUCTh BiAKa3007epKyBaya, SIKU, B CBOIO
4yepry, Ma€e MpaBo BUMOTH A0 criaakoeMus [1].

OcCKUIbKM 3amnoBiJalbHUN BiJIKa3 € PO3MOPSHKEHHSM B MEXax 3aroBiTy,
KWW, B CBOIO YEPry, € OJHOCTOPOHHIM IPAaBOYMHOM, TO TMPABHIBHHM Oyje
MOTOJINTHCH 13 JYMKOIO THX aBTOPIB, Kl HAa3WBAIOTh 3alOBIJAJLHUI BIJIKa3
OJTHOCTOPOHHIM BOJICBUSIBIICHHSIM, OJTHOCTOPOHHBOIO yTOA0I0, OJHOCTOPOHHIM
MPaBOYMHOM 200 OJIHOCTOPOHHIM PO3MOPSIKEHHSIM.

[IpaBo 3amoBijaua Ha 3aloOBiaJIbHUW BiJIKa3 — 3alloBiJlad Ma€ IPaBO
3pOOMTH y 3aloBITI 3aMOBIJaIbHUN BiAka3. BinkazoonepyBauaMu MOXKYTb
OyTH ocoOu, sIKi BXOAATh, a TAKOXK T1, IK1 HE BXOJSATH JI0 YHCIIA CIAAKOEMIIIB 3a
3aKOHOM.

3anoBijlady TOKJIAJa€ Ha CIAJKOEMIlS 3a 3aloBITOM BUKOHAHHA OyIb —
AKOTO  3000B’si3aHHS  HAa  KOPUCTh  OJHIET  abo  KUIBKOX  OcCi0
(BigKa300epKyBadiB), K1 HA0OYBaIOTh NMPaBa BUMAaraTy HOro BUKOHAHHS.

BinkazoogepxyBauaMu MOXYTh OyTH SIK OCOOH, 110 BXOJATH, TaK 1 sIKI HE
BXOJISITh Y KOJIO CITAJIKOEMITIB 32 3aKOHOM.

Bunnkae mpoOiema 3 mUTaHHS MPO CTPOK MPUUHSATTS Ta BIAMOBH Bif
3aroBIIAJILHOTO BiJKa3y Ta Mexi Horo mii. ToOTo B KW TEpMIH BIH MOXKE
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OyTh BUKOHaHUU. YUMHHE 3aKOHOAABCTBO HE MICTUTh MNPAMHUX BKa31BOK Ha
BUPIIIEHHS [IbOTO MUTAHHS, HUM JIMIIIE BU3HAYCHO, 110 3aMOBIAaIbHUM BiaKa3
BTpayae YMHHICTh y pa3l CMEPTI BIAKAa300Jep>KyBaya, 110 cTanacs A0 BIAKPUTTS
cnamau (ct. 1239 1K).

TakuM 4YMHOM, BMHHUKAIOTH JIOCUTH Oarato pI3HUX TOTJISAIB 3 JIAHOTO
npuBony. Jlo mpuknagy, 6araTo BYEHHMX BKa3ye, IO CTPOK Ha MpeJ sIBICHHS
BUMOT BIJKa300/Iep>KyBaueM JI0 CHAJKOEMIIIB, OOTSKEHUX BIJKA30M, CJIi]I
BBa)KaTH 3arajbHHUMl CTPOK ITO30BHOI JAaBHOCTI. AJie 3 SKOTO caM€ MOMEHTY
MOYMHATH BiApaxyBaTH TNepedir CTPOKYy MO30BHOI JIaBHOCTI, ICHYIOTh JBI
INPOTWIEKHI AYMKH: 3 MOMEHTY MNPUHHATTS CHAAUIMHU YU 3 MOMEHTY Il
BIAKPUTTS [2].

BignosigHo 10 4. 4 cr. 1238 LK Ykpainu «Bigka3o0aepKyBad Mae IpaBo
BUMOTHU JIO CIIQJIKOEMIIIB 3 Yacy BIIKPUTTSA CHAIIMHU». YacoM BIIKPUTTSA
CHAJIIMHA 3a IHUBIJILHUM 3aKOHOJIABCTBOM BBAXKAETHCSA <JICHB CMEPTI 0coOHU
abo JieHb, 3 SIKOTO BOHA OTOJIONIYEThCS momepiioro» (4.2 ct. 1220 K [3]).
Takum 4MHOM, NEPIIOI0 YMOBOIO HAOYTTS 3alOBIJIAJIBbHOTO BIJKa3y € BHMOTa,
1100 B1IKa300/€p>KyBad MEPEKUB MOMEHT BIAKpUTTS criaamuuu (ct. 1239 1K),
JIPYrol0 YMOBOKO € MPHHHATTS CHAAIIMHU CIIaJIKOEMIIEM, YacTKa CHaIIUHU
SIKOTO OOTSHKEHA 3aM0B1IAILHUN BIIKA30M.

[TapanenbHO ChijJ 3ayBa)XUTH, 10 0C00Aa 3 MOMEHTY BIJKPUTTS CHAAIIMHU
BI/IKA300JICp)KyBad MOJXKE€ SK TPUUHATH 3alOBITAJIBHUN BIiKa3 TaKOX 1
BIJIMOBUTHCH BiJl HOT'O MIPUIHSTTS.

B ocHOBI  3amoBiIaJIbHOTO  BiJKa3zy  JIGKUTh  3000B’s3aJIbHE
MPABOBIJHOIIECHHS MDK CHAJKOEMIIEM, Ha SKOTO TOKJIAJeHO BHUKOHAHHS
BiJIKazy, Ta BigKa300/ep)KyBadyeM, SKHH Ma€ TPaBO BHUMAaraTd BUKOHAHHSI
BiziKa3y. B 1iboMy pasi jerarapiif BACTYTA€E B IKOCTI KPEIUTOPA, a CIIaIKOEMEIIh
— OopyxHUKOM [4].

OTtxe, 3amnoBifajibHUNM BijKa3 abo Jerar, ik MU 0adyuMoO, € 3PYUYHHM Ta
e(eKTUBHUM 3acO00M IIOJI0 HAAUICHHS MaWHOBUMHU OJjiaraMu OCi0, IO
BIIHOIICHHIO J0 SKUX 3amloBiJjad He OaXae CTBOPIOBAaTH BIJHOCHHU
CHaJKyBaHHsI, aJie TIparde HaIJIUTH X TIEBHOK MAWHOBOIO BUTOAO0K0 Y BHIAIKY
CBOET CMEPTI Ta NOTypOyBaTUCS MPO HUX.
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