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Summary

Popko V. The qualifying features of the bode of transnational crime in transnational criminal law.

The article considers the legal significance of qualifying attributes of the transnational crime in transnational criminal law. Atten-
tion is paid to the study of the features of the main elements of the crime: the object, the objective side, the subject and the subjective
side. Features of the object of a transnational crime are their diversity, the need for concretization, the absence of indication of the fea-
tures of the object, as a rule, in the disposition of international criminal law, which makes it difficult to classify them. The definition of
the objective side of a transnational crime, which consists in a socially dangerous, harmful, wrongful act (action or inaction), is com-
plicated by the peculiarities of the transnational crime itself: the spatial and temporal framework, the scale, the full structure of the
crime, the means of implementation (possible distant), etc. The main subject of a transnational crime is an individual whose character-
istics do not have a detailed definition in international legal acts. They are contained in the domestic law of the State of prosecution.
Given the global nature of transnational crime, committing a crime in complicity requires the identification of qualifying attributes of
its accomplices. The subjective side is characterized by deliberate actions, the careless form of guilt is considered as an exception, pre-
vailing useful motives and goals of illegal profits.

Particular attention is paid to qualifying signs of a criminal act, which are the basic tools for qualifying a transnational crime. The
author came to the conclusion that responsibility in a transnational criminal law for the commission of a crime can only occur if there
are objective qualifying attributes of the transnational crime in accordance with the norms of international law and domestic law.

Key words: transnational crime, object, objective party, subject, subjective party, fault, purpose of crime, motive of crime.
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3AXUCT BUKPUBAUYIB KOPYNUIi: YKPATHCbKI PEANIT TA MDKHAPOOHWUI OOCBIA

ITpotuaia xopymuii st YkpaiHu Ha JaHOMY eTarli i €BpOIHTETPaIiifHOTO PO3BUTKY € HaraJbHUM MUTAHHSM,
OCKUIBKH OJTHIEIO 13 IPUYMH HEJlI€BOI pOOOTH JEPKABHOTO arapary € caMe KOPYILis, CYTh SIKOi OJISIrae B TOMY, 10
JIepKaBH1 CITy>KOOBIII Y Mporieci 3MIHCHEHHS CBOIX MOCAAOBUX OOOB’S3KIB HAIUISIOTHCSA BJIAJHUMHU MTyONTIYHUMHU
MTOBHOBaXXCHHSIMHU, 10 B IMOETHAHHI 3 HETOOPOCOBICHUM 3IIMCHEHHSIM CBOTX CITYy)KOOBUX 00O0B’S3KIB MPU3BOIUTH 110
TOTO, 1110 Y HUX BUHUKAIOTh OCOOJIHBI IHTEPECH, SKi 32 CBOIM 3MICTOM 1 CIIPSIMOBAHICTIO BIIPI3HSIOTHCS BiJI iHTEpe-
CiB YCBOTO 1HIIIOTO CYCHIIBCTBA.

BukpuBaui KOpymilii € KIIOUOBUM €JIEMEHTOM Y BUKPUTTI KOPYMIIIHHUX CXeM, SIKi iICHYIOTb y IPHUBATHUX KOM-
MaHisAX 4d Jep’kaBHOMY cekTopi. Bukpusaui abo noOpouecHi inpopmaTtopu («whistleblower» y nepexmnazi 3 aHr.
JOCITIBHO O3HAYA€E «IOJATH CUTHAI CBHCTKOM, CUTHAII3YBaTH») — 0COOU, SIKi pO3TOJIONIYIOTH iH(OpMAIIito, IO cTana
BIJIOMOIO 1M 3a3BHYad y mporieci npodecinHoi TisUIBHOCTI, MO0 CYCIUILHO HEOE3MEeYHOTo JisTHHSI, BYNHEHOTO
THIIIOK 0CO000 (TPYITIOK 0Ci0), SIKe 3arpoKy€e ad0 MIKOIUTh CYCIUILHUM iHTEepecam!.

I'pomManChKiCTh MOKIIAAAETHCS HA JTAHUX OCI0, CIIO/IBalOYHCh, III0 BOHU JiIOTh HE 3 KOPUCIMBUX MOTHBIB, a 3
METOK0 BUKDHUTTS, HAIPUK/IAJ, HEL1IbOBOTO BUKOPUCTAHHS KOIITIB Y HEIOTPHMAHHS NPABHIT OE3MeKH Ha MiANpU-
€MCTBAX Ta IHIIHMX 3JI0B)KUBAHb, SIKI MOXYTh BUHHKATH IIiJl Yac po60TH B IPUBATHOMY YH IYOJTIYHOMY CEKTOpaX.
[Ipote 4acTo TPaIUIAIOTHCS CUTYAIi1, KOJIH BI/IKpI/IBaIIIB 3a iXHi il 3BUTHHSIOTH 3 p060TI/I 1 IOYMHAIOTH [TOTPOKYBATH
YU TIepPECIiTyBaTH, TOMY BOHH IIPOCTO HE MOBITOMIISIOTH TIPO (pakT KOPYTIii, OCKUTEKU HE BipsTh, IO KOPYTIIOHEPH
OyayTh TIOKapaHi.

Tomy BuHHKae OTpeda B iCHYBaHHI YITKOTO 1 Y3TOKEHOTO 3aKOHOJABCTBA, SIKE O a0 3MOTy peali3oByBaTH
JaHUMH 0co0aMu HaJaHe M MpaBo, 00 Hi BUKpUBAuaM, Hi IXHIM OIU3BKUM HE 3arpOXKyBajia HeOesmeKa.

Han npoGieMoro mpaBoBOro 3axXMCTy BUKPHBadiB KOPYILii palfoBaiv Taki HaykoBli, sk FO.I1. butsk, B.1. Ba-
cunHuyk, O.B. I'puboBcrku, 3.A. 3aruner, O.M. JIxyxa, A.B. Imenko, M.C. Viosuk, O.B. Konan, C.1. Hikonarok,
0O.B. Hecrepenko, M.A. [Toropeupkuu, JI.I". 3adpona, M.I. Mensauk, M.1. XaBpostok, O.1O. Illoctko.

Ha Mi>kxHapoIHO-TIpaBOBOMY piBHI YKpaiHa IMIUIEMEHTYBaja y HallioHalIbHe 3aKkoHo1aBcTBO KoHBeHItiro Opra-
Hizanii O0’eqnannx Hamiit mpotu kopymii 2003 p., parudikoBany y 2006 p., cT. 33 sKoi mependavae, mo KoXHa
JiepKaBa-y4yacHHI PO3MIIAA€ MOXKIIUBICTh BKJIFOUEHHSI 10 CBO€1 BHYTPILIHBOI MPABOBOT CUCTEMH HAJIEKHHUX 3aXO0-
JiB JUIst 3a0€3MeYeHHs 3aXUCTY Oy[b-sIKUX 0Ci0, SKi 10OPOCOBICHO i Ha OOIPYHTOBAHUX IiICTaBaxX MOBIJOMIIAIOTH
KOMITETCHTHUM OpraHaM Mpo Oynb-sKi (hakTH, MOB’s3aHI 31 3J0YMHAMU, TependadyeHuMHU 1iero KoHBeHIli€er, Bija
Oy/Ib-SIKOTO HECTIPABEIITHBOTO ITOBOIKEHHSI2.
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lNMpaBoBa cuctema YkpaiHu 1 MixkHapogHe npaBo, NOPiBHANbHE NPaBO3HAaBCTBO

Hactynmaum MiXHapOIHHM JOKyMEHTOM, paTh¢ikoBaHuM YkpaiHoio y 2005 p., crama [{uBinbHa KOHBEHIIS
npo Gopots0y 3 xopynuieio Pagu €sporn. Tum camnm Vipaina mpueananacek 10 I'pymu gepxas i3 60potsbu 3
KOpYTILi€io (GRECO) VY c1. 9 3a3HaYaETHCA, 10 KOXKHA CTopOHa nepedadae y CBOEMY BHYTPILIHEOMY 3aKOHOAB-
CTBI HaJICKHHH 3aXUCT Bij Oyab-AKOi HEOOIPYHTOBAHOI CAHKII [[0/0 MPALIBHUKIB, SKI MAIOTh JOCTATHI MiJCTaBU
T1103pIOBATH KOPYIILIIO Ta sIKi JOOPOCOBICHO JOMOBINAIOTH PO CBOI MiT03PH BIAMOBITAIEHIM 0co0aM abo KoMIie-
TEHTHUM OpraHams.

VY HamioHanbHOMY 3aKOHOMABCTBI YKpaiHM BU3HAUECHHS KOPYMIii 3akpimieHo y 3akoHi Ykpaian «IIpo 3amo0i-
TaHHS KOpymuii» (Jani — 3akoH), /e Mi KOPYIII€I0 PO3yMieThCsl BUKOPUCTAHHS 0C00010, 3a3Ha4eHO0 ¥ 4. 1 cT. 3
BOr0 3aKOHY, HAJaHUX Tl CIIy>kOOBHUX MOBHOBaXXCHb YM IOB’A3aHUX 3 HUMHU MOXKIMUBOCTEH 3 METOIO OAEp KaHHS
HENPaBOMIipHOT BUTOH a00 TPUIHATTS TaKOi BUTOMU UM MPHUHHATTS OOILSTHKU/TIPONIO3HUIIIT TaKol BUTOAH JJIsl cebe
Y HIIUX 0Ci0 a00 BiJIMOBIIHO OOIISTHKA/TIPOTIO3MINIS YH HAJIAHHS HEITPABOMIPHOI BUTOIH 0CO01, 3a3Ha4YCHIN y 4. 1
cT. 3 mporo 3akoHy, a00 Ha 1l BUMOTY 1HIMUM (Di3MYHUM Y IOPUAAYHHM 0COOAM 3 METOI CXHJIUTH 1[I0 0cO0y 10
MIPOTHUIIPABHOTO BUKOPHCTAHHS HAJIAHUX il CIIy’)KOOBUX MTOBHOB)XCHD UM TIOB’SI3aHUX 3 HUMU MOYJIMBOCTEH,

Heo6xigHO 3a3Ha4YMTH, IO HEPIAKO BUHUKAIOTH CHUTYAIlil, KOJM 0co0aM cTae Bifoma iHpopMaris npo ¢paxkT
BUMHEHHS KOPYHIIMHOTO MifHHSA, TOOTO KOPYMIIHHOTO MpaBOMOpPYIIEHHS YM MPAaBOMOPYLICHHS, MOB’A3aHOTO 3
kopymiiero. Bapro migkpecnuru, mo 3akox Bif 2014 p. Brepie HajgaB Bu3HaueHHs qaHux ocid. Crarts 53 3akony
3a3Hayvae, Mo Iij ocodamu, sKi HaJarTh JOMOMOTY B 3aIT00IraHHI 1 POTHIIT KOPYIii (BUKpUBAYaMH ), PO3YMIFOTh-
cs1 0co0M, K 32 HASBHOCTI OOIPYHTOBAHOTO TIEpEKOHAHHS, IO iH(OpMAIlisl € TOCTOBIPHOO, IMOBIJOMIISIOTH TIPO
MOPYIIEHHS BUMOT [IHOTO 3aKOHY iHIIIOIO 0CO00I03.

Harowmicts 3axon Ykpainu «IIpo 3acanu 3amobiranus i nporunii kopymuii» 2011 p., sikuif Ha TaHUH MOMEHT
BKE€ HEUMHHUH, JTUILE B 3arajlbHUX paMKax BU3Ha4aB y CT. 18 MUTaHHA y4yacTi TPOMaICHKOCTI B 3aX0/1aX 11010 3aIo-
OiranHs 1 npotuaii kopymnuii, a came B 1. 1 4. 1 ct. 18 3a3Hauanocs, mo 06’ eAHaHHSA TPOMaJIsH, X YieHH ado yIoB-
HOB&)KCHI INMPEJICTABHUKH, & TAKOK OKPEMi T'POMAJISHH B JISUTBHOCTI IIOMO 3armoOiraHHs, BHSBICHHS 1 MPOTHIIT
KOPYIIIHHUM TIPaBOIOPYIICHHSIM MaIOTh MPABO: MOBIIOMIIATH MPO BUSBIICHI (PaKTH BUMHEHHS KOPYNIIIHHUAX Tpa-
BOTIOPYIIECHB CIELiaNbHO YIOBHOBKEHUM Cy0’e€kTaM y cepi MpOTHIil KOpYyMii, IHIIUM OpraHaM, 3a3HadeHuM y
CT. 5 1[bOTO 3aKOHY, KePIBHUIITBY Ta KOJIEKTHBY IiIIPHEMCTBA, yCTAHOBAM YU OpraHi3alisM, B SKUX OyJIH BUMHEHI
i TPaBOMOPYIICHHS, & TAKOXK T'POMaICHKOCTIO.

Takox Ha 3aXUCT BUKpUBaYiB BUCTyMae 3akoH YKpainu «IIpo oneparnBHO-pO3IIYKOBY HisIbHICTEY, /1€ B CT. 13
3a3HAYCHO, 110 0004, KA 3aTyIAETHCS 10 BUKOHAHHS 3aB/IaHb OIEPAaTHBHO-PO3IIYKOBOI MisUTEHOCTI, TIepeOyBae I
3aXHCTOM JIepKaBU’.

HesBakatoun Ha Te, 110 TUTAHHIO 3aXHCTy BUKpuBadiB npuainenuil Posnin VIII 3akony Yipainu «IIpo 3amo-
OiraHHs KOpYMIii», MEXaHI3M 3aXHUCTy AaHUX oci® craHom Ha 2018 p. Bce IIe 3aIMINAETHCS HEBPETYIbOBAHUM.
OkpeMo BapTo 3BEPHYTH yBary, 1o HopMu cT. 53 3akony Ykpainu «IIpo 3amobiraHHs KOpYMLii» IIOI0 3aXUCTY
BUKPHBAYiB MOMIMPIOIOTHCS JIMIIEC HA BUKPUBAYIB, SIKi 3asSBUIIM PO BUYMHEHHS KPHUMIHAIGHOTO MPABOIIOPYIICHHS 1
HaOyITH KpUMIHAJIBHO-IIPaBOBOTO CTAaTyCy MOTEPILIOro abo 3assBHUKA. Y TaKOMY pa3i O BUKPUBAYIB 1 IX OIM3BKHUX
0ci0 MOXXyTh OyTH 3aCTOCOBaHI MPaBOBI, OPTaHi3alliifHO-TEXHIYHI Ta 1HII 3aX0J1, CIPSMOBaHI Ha 3aXUCT BiJ MPO-
TUIPaBHUX [TOCATaHb BiAMOBiIHO 10 3akoHy Ykpainu «IIpo 3abe3nedenns 6e3nexn ocid, aki OepyTh ydacTb y KpH-
MIHAJIBHOMY CYZOUHHCTBI»S.

HatomicTtp Bci iHIII 0coOu, SIKi MOBIJOMWIN MPO nopyiieHHs 3akoHy Ykpainu «IIpo 3amo0iranHs xKopymmii»,
Ha NPaBOBHUH 3aXHUCT, HA kKaJlb, PO3PAXOBYBATH HE MOXKYTh.

Tomy Oyit0 O MOIITBHO MPUHHATH CIICIIABHAN 3aKOH PO 3aXKMCT BUKPUBAYIB, SIKUI PETryJIOBaB OM MEXaHi3M
3aXUCTy JaHWX oci0. Ha chOromHIimHIA JeHb € JBa 3aKOHONPOCKTH MPO 3aXUCT BUKPHBAYIB — 1€ 3aKOHOMPOCKT
Ne 4038a Bix 20 numas 2016 p. «I1Ipo 3axucT BUKpHBadiB 1 po3KpUTTS iH(OpMaIii mpo mKomy abo 3arpo3y CyCHiib-
HHUM iHTepecam», 3apeecTpoBaHuii y BepxosHiit Pani Ykpainu, i IIpoext 3axony «IIpo 3aXxucT BUKpUBaviB KOpyII-
uii», npencrasiennii HA3ZKS.

Bapto 3asuaunt, mo B IIpoexTi 3akony, npescrapinenoro HA3K, HaBoguTECs OLTBII PO3MIMPEHE BU3HAYCHHS!
BI/IKpI/IBa‘{lB Kopynuu MOPIBHSHO 13 3akoHOM Yipainu «IIpo 3amobiranHs KOpyIIii», 1 BBOIUTHCS TaKe MOHSTTS, K
«TIpHUpiBHAHI 0c00M». TakoX 30UTBIIEHO CTPOK PO3TISLAY MOBIJOMIICHD, III0 HAIXOAATH Bill BUKPHBAUiB. Y 3akomi
Vipainu «IIpo 3amo0iranus KOpymiii» BUPI3HAIOTH 11eHTH(IKOBaHE BUKPHUTTS 1 aHOHIMHE TTOB1IOMJICHHS, 1 BiHO-
BiJTHO BU3HAUYAIOTHCSI CTPOKU PO3MISAY JAHUX IMOBIIOMIIEHB. Y MEPIIOMY BHIAJKy CTPOK PO3IIALY CTAHOBUTH HE
OlybIIIe MICSIIIS BiJ| JTHSI HAIXOKEHHSI, a SIKIIO HE TIOTPIOHO JI0IaTKOBO BUBYATH MaTepialid B MOB1IOMJICHHI — HEBI/I-
KJIaJ{HO, ajie He Ti3Hime 15 qHiB Bij AHA X oTpuMaHHs !0,

CTpOK AQHOHIMHOTO PO3IVISIAY TTOBIIOMIICHHS CTaHOBHUTH 15 NMHIB Bix JHS HOTO OTPHUMAHHS 1 Moxe OyTH TIpo-
nopxernid 10 30 mHiB. [Ipoekr 3a1<0Hy (ct. 2) 'YHOPMOBY€ HaBeJIEH1 BUILE BUIX [IOB1JOMIIEHD 1 BCTAHOBIIIOE 3arajlb-
HUl cTpok y 30 KaneHJapHuX JIHIB, 3 MOKJIMBICTIO TIPOIOBKEHHSA 10 60 KaneHIapHUX JHIB 3 JHSA HOTO OTpI/IMaHHH“

VY Ilpoexti 3akony HA3K MicTUTBCSI cX0%ka 3a 3MICTOM CTaTTs 10 4.4. 2, 3 cT. 53 «IIpo 3anobiranHs KOpymIii».
MoskHa 3poOHUTH BUCHOBOK, 110 B [IpoekTi 3akoHy TakoXK 3aIMIIMIMCH 11032 YBAaror o0coOu, ki moTpedyroTh 3aXuc-
Ty, ajie He € MOTePNUTUMH a00 3asBHUKAMH Y KpUMIHAJIILHOMY IpOBaJKeHH1. Y cT. 2 3akoHy Ykpainu «IIpo 3a6e3-
TedeHHs Oe3MeKn 0ci0, sKi 0epyTh y4acTh y KpUMIHAJILHOMY CYTOUYMHCTBI» HABEJCHO BUUCPITHUH Mepeltik ocio, sKi
MAaloTh MPABO Ha 3a0e3reueHHsI Oe3neKn!2,

[TopiBHIOOYH CHUTYAIIFO MO0 3aXUCTy BHKPHBAuUiB B 1HO3EMHHX KpaiHaxX, HEOOXiJHO BKa3aTH, IO TaM IIi
MIUTaHHS PETYIIOITHCS ClieliabHuM 3akoHoM. Cepen kpain €Bporneiicbkoro Coro3y 0coONMMBO1 yBaru 3aciyroBy-
1oTh CrnoBeHis, [pnannis, Benuka bputanis. [lani kpaiHu MaloTh He JIMIIE CUIIbHE 3aKOHOIABCTBO B JaHii cdepi, a
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i peaybHO TPAIIO0di MEXaHi3MH peatizaliii JaHuX MPaBOBUX HOPM. Y Takux Kpainax, sk CIIIA ta [liBgenna Kopes,
TEX ICHYIOTh MEXaHI3MH 3aXHCTy BUKpHBadiB. OHaK HAaBITh XOPOIIIE 3aKOHOJABCTBO HE 3aBXK/IH HAJIEKHO 3aCTOCO-
BY€ThCS Ha HpaKTI/IHi SIK, HallpuKIazd, B Pymywnii ta Smnownii. € JiepKaBH, J1e BHUKpHUBAYl 4aCTO HE 3aXHILEHI Bij 3BU-
HYBaYCHb y HaKIIeI (HopTyram;I Yexis), pOSKpI/ITTl anonimuocri (Icnanisi, Ecronis, Jlutsa, Aprenruna, ABcrpa-
nist, Kuraif), cipaMoBaHIX HETaTUBHUX [Iiif Bl 3BUHYBaYCHUX KOpyHIioHepiB y Biamoigs ([loxpmra, CroBayunna,
Hinepmannu, Bpazumist).

Mo)kHa 3a3Ha4YMTH, 110 3aKOHOJABCTBO 1HO3EMHHX KpaiH OiIbIl CIpsSMOBaHE Ha Te, 00 3a0X04yBaTu OcCioO
BUKPUBATU KOPYMITioHEpiB. JlaHe 320X0UECHHS MEpeyciM MOJISTAE B TOMY, 1[0 BUKPUBAYl OTPUMYIOThH IEBHUH BiJICO-
TOK Bix mTpady, SKAH CIUladye MPaBONOPYIIHMK YW MEBHUN BiJICOTOK BiJl OTPUMAaHOI HEMPaBOMIpHOI BHTOAM.
TakuMm 4MHOM, AepkaBa, HA HAIly JyMKY, CTBOPIOE MIAIPYHTs sl MOJAANbIIOT 60pOoThOU 3 KOpymnuier. BBaxkaemo
3a HeoOXITHE 3a3HAUUTH, [0 3JIOBKUBATH TaHUM IIPABOM BHUKPUBAYl y BIACHUX iHTEpecax HaBPsI YU MOXKYTb, aJKe
B OUTBIIIOCTI 1HO3EMHUX JIeprKaB IMepen0adeHuii MEXaHi3M YiTKUX MEPEBIPOK, sKi, B CBOKO YePry, YHEMOKIIUBIIIOIOTh
noxiOHi ail. TakuM unHOM, Y HaceneHHs (GOpMy€EThCS HETSPIUMICTH 10 KOPYIIIi Ha ITiICBIIOMOMY PiBHI.

CrierianbHi 3aKOHU PO 3aXUCT BUKPUBAYIB B TAKHX AeprkaBax, sik Cromydeni lltatn Amepuku, ABcTparis,
Benuka bpuranis, fAnonis, [liBnenno-Adpukanceka PecnyOnika, Pecriyonika Cep0ist 3aXHILalOTh BUKPUBAYIB, SKi
MOBIAOMJISAIOTH HE JIMILE PO BUMHEHHS KOPYILIHHUX, a i 1HIIKX [OPYILIEHb BHYTPILIHBOTO 3aKOHOAABCTBA KPAaiHH.

VY CIIIA oCHOBHHMM aKTOM, SIKHW PETYIIO€ 3aXHUCT BUKPHBAYiB € 3aKOH MPO 3aXHMCT BUKpUBadiB 1989 poky.
Jlanwmii 3akoH TapaHTy€e cBOOOY CIIOBa JUIS MPAIIBHUKIB, SIKI PO3KPUBAIOThH 1HPOPMAIIi0, IO MICTUTHh O3HAKH Ipa-
BOIIOPYIICHHsI. 30KpeMa, BiH MOKJINKAHWN 3aXUCTUTH (eIepabHIX CIIyKOOBIIIB, SIKI PO3KPHBAIOTH «HE3aKOHHICTD
BJIaJIU, BIIXO/IM Ta KOPYIIIIFO» BiJl HECTIPUATIUBUX HACHIJIKIB, ITOB’I3aHUX 13 1X MpareBIamTyBaHHsIM 3.

BukpuBaui 3axuineHi BiJ BiNOBIJaIbHOCTI 3a po3rojioliieHHs indopmarlii. Bonn po3kpuBaroTs iHdopmallito,
SIKIO OOIPYHTOBAHO BBAXKAIOTh, 110 JOKAa3U €: MOPYIIEHHSAM OyAb-SKOTO 3aKOHY, IpaBHia YU MOPSAAKY; Ipyoum
MTOPYIICHHSM ITPABIII T[T Yac 3MIHCHEHHS YIPaBIiHHS; TPyOOI0 pO3TPATOIO KOIITIB; 3IIOBKHUBAHHIM BIIAI00; iH(OP-
Mallisi CTAHOBUTH CYTTEBY 4H crienupidHy HeOe3MmeKy s TPOMaJICHKOT0 37I0POB’ S UM JUIs MyOIigHOT Oe3meku 4.

Jlannit 3akoH 3aXWIIae BUKPUBAUIB, SIKi MOXKYTh 3a3HATH 3MCHIIICHHS 3apO0iTHO] IIaTH, BUILIAT YU CKOPOUYCH-
Hs Ha pobouomy Micui. IcCHye HHU3Ka MpaBuUiI, AKi ABISIOTH COOOI0 CTAHAAPTH I'POMAITHCHKOTO 3aXHCTY Bil HE0O-
I'PYHTOBAHOTI'O 3BUIBHEHHS, BiJl HEMOXIIUBOCTI PO3ipBaHHS TPYIOBOTO JOIOBODY.

OpnHak naHuit 3aKOH HE PO3MOBCIOIKYETHCS HA NMOJATKOBE 3aKOHOABCTBO T HAa KOWITH, IKI BUKOPUCTOBYHOTh-
s B MOJIITHYHUX KoMITaHisX. Came B TIOMIOHUX KaTEropisix crpaB BUKPUBAYI JUIS TIATBEP/UKEHHS (DaKTy BUMHEHHS
KOPYIIIHHOTO TIPABOTIOPYIICHHS TTOBHHHI MPUKPIIUISITH JI0 MTOBIAOMIICHHS TIPO (haKT KOPYIIIIis Pi3HOTO POy JTOKa-
3W. SIKIIo B X0Ai MepeBipKH iHpOpMalii KOMIIETEHTHIM OpraHoM Oyzie BCTAHOBIICHO, IO iH(OpMais 3a3HadueHa B
MOBIZIOMJICHHI, € HEIOCTOBIPHOIO, BUKPUBAY Oy/e MiATaHuil KpUMiHaIbHOMY OOBHHYBAYCHHIO.

Odic cneniansroro ynosaoBakeHoro CHIA (anri. The U.S. Office of Special Counsel (OSC)) — ue He3anex-
He (enepanbHe areHCTBO, SIKe MPOBOJUTH PO3CIITyBaHHS 1 BHCYyBae OOBHHYBAYEeHHs Yy Cy/i. 3aKOHO/IaBYOIO0 0a3010
JIAHOTO OpraHy € 4oTHpH (efepabHUX 3aKOHH: 3aKOH Mpo pedopmy aepkaBHoi ciayx6ou (the Civil Service Reform
Act), 3aKkoH Ipo 3axuCT BUKpUBadiB iHpopmaii (the Whistleblower Protection Act), 3akoH Ipo 3aXKUCT BiJT IIK1JIJTH-
Boi momitnanoi aistteHOCTI (the Hatch Act), 3akon mpo 3aiusaTicTs Ta BigHoBneHHS mpari (USERRA). Odic crermi-
anpHOro ynoHoBakeHOTo CIIA po3misiiae m’aTh KaTeropiit crpas, siKi 3a3Ha4eHi y 3aKOHI PO 3aXUCT BUKPUBAYiB
iHdopmMarii: iHpopmalis MICTUTh BiJOMOCTI NP0 MOPYLICHHSAM Oy[b-sIKOTO 3aKOHY, MpaBWJIa YU MOPSAAKY; rpyde
MOPYLIEHHSM MPaBUJI i Yac 3A1HCHEHHS yIIpaBIliHHS; Tpy0a po3Tpara KOILUTIB; 3JI0BKHUBAaHHAM BIIaA00; iH(popMa-
Ilisl CTAHOBUTH CYTTEBY UM crienu(iuHy HEOe3MeKy I TPOMaJICHKOTO 3I0POB S UM JIJIs IyOIidHOT Oe3mekn!s,

Odic cnenianpHoOTO yriopHOBaXkeHOro CIIIA 00po0iisie 3asB1 PO NPaBOTIOPYIIEHHS Yepe3 BUKOHABUY BIIaIy (he-
JCPATBHOTO YPSY Bifl HUHIMIHIX (heiepabHUX CITyKOOBIIB, KOJUIIIHIX MTPAI[iBHUKIB Ta MPETCHACHTIB Ha (erepanbHy
nocany. Bimnin Odicy creriaabHOro ynmoBHOBaKEHOTO BiNOBIMAIbHUM neper Binninom po3kputts iHdopmartiilo.

OenepadbHIM 3aKOHOM BCTAHOBIIEHO OCOONUBHUI MOPAJOK PO3KPUTTS iH(OpMalii, sika Hagiinuia 1o Odicy
CHeliaIbHOI0 YIIOBHOBa)KEHOTO Bijl BUKpHBava. Jlanuil mopsaaok 3ade3neuye KoH(1ASHIIHHICTh BUKpUBaYa 1 rapaH-
TY€, IO PO3CITIAYBAHHS IPABONOPYIICHHS Oy/Ie 3MIHCHEHO HAICKHUM YHHOM.

Maetbcst Ha yBasi, 1110 KoM BUKpHBad iH(opMariii pozcekpeuye ii Odicy cremiaabHOro yIoBHOBaXEHOTO, TO
CremianpHUI pagHUK MOXKE BUAATH yKa3 KEPIBHUKY areHTCTBA PO3CIITyBaTH (haKkTH, sIKi MIiCTSTHCS B ITOBiIOMIICHI,
1 TOMOBICTH TPO BUSABJICHY B XOM1 po3ciiayBanHs iHpopMmaito. [licnsa poscainysanus CrenianbHUM yIOBHOBaXe-
HUI HaJCUJIa€ 3BIT areHTCTBA, JOAATKY BUKPUBAYa Ta BJIACHI PIIIEHHS IOJ0 MOBHOTU Ta OUEBHJIHOI OOIpyHTOBA-
HOCTI 3BITYy areHTcTBa 70 [Ipe3umenTa i KoMicii 3 KOHTPOJIIO 3a AisibHIcTIO KoHrpecy. Komu iHdopMmariis Bxe mepe-
nana [Ipe3nmenTy, BoHa MOke OyTH OnpruTionHeHa Ha BeO-caiiti Ogicy cremiansHoro ymoHoBaskeHoro CLIIA!7.

HeoOxigHO 3BepHYTH yBary Ha Te, mo 3akoH npo Hakien 1860 p. B CIIA 103Boiisi€ IPUBATHUM T'POMaIsTHAM
MI0/1aBaTH ITO30BH BiJ iIMEHI ypsiTy PO MOBEPHEHHS KOIITIB, BKPAICHHUX Yepe3 JOTOBIpHE MaxXpaicTBo. SIK KOMIIEH-
calio 3a PU3MK 1 3yCHIUIA, iIHPOPMATOPU MOXKYTh OTPUMATH BUHATOPOAY B po3Mipi 15-25 % Bix Oyab-SKuX BUIY-
YEeHUX KOIITIB 1 Tpadis.

SImoHChKe 3aKOHOABCTBO Mo 3axucT BukpuBadviB (anmt. Whistleblower Protection Act (Act No. 122 of 2004)
y cT. 8 «[loBara BUIpaBIaHUX THTEPECIB TOMIO, TA IHIIMX IHTEPECIB» MICTHTH PsJ OOMEKEHb, HAPHUKIAM, 1100
iH(OpMaTOpH HE MIKOAWIIM IHTEpPEeCcaM IHIIKX JIFOJCH Ta MyOliYHUM iHTepecam!s,

30 Bepecus 2011 p. B IliBaenniit Kopei BcTynuB B ity 3aKoH PO 3aXUCT IMyONIYHNX IHTEPECiB BUKPUBAIB,
KU TTOKIUKAHUN 3aXUCTUTH OCi0, 1110 MOBIJOMMIIM IIPO MOPYIICHHS MyOIiYHUX iHTEpECiB A0 BIIMOBITHUX KOMIIE-
TEHTHHUX OPTaHiB.
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lNMpaBoBa cuctema YkpaiHu 1 MixkHapogHe npaBo, NOPiBHANbHE NPaBO3HAaBCTBO

Leit 3akon nepenbadae MaTepiaabHy BUHATOPOLY UL AEP’KaBHUX 1 KOPIOPATHBHUX BUKPUBAUIB, SIKi TTOBiIOM-
JISIFOTH PO TIOPYIICHHS, TT0B’A3aH1 3 0€3MeKO010, 3J0POB’ M, JOBKUIISIM, 3aXUCTOM IIPaB CIIOXKMBAUIB i JOOPOCOBic-
HOIO KOHKypeHuiero. [Ipo He3akoHHI Aii MoxkHa moiH(opmyBatu Komicito 3 TpoMaisHCBKUX MpaB y O0poThOi 3
KOPYIILI€I0, KA MOEAHYE B cO01 (PYHKIIIT aHTUKOPYMIiitHOTO Oropo Ta oMOymcmeHald.

OJTHUM 13 TOJIOBHUX YUHHHKIB Y TIOJIOIAHH] KOPYIIIii B YKpaiHi € 3a0e3MeueHHsI HAJICXKHOTO PETYITFOBaHHS Mpa-
BOBOT'O 3aXHCTy BUKPUBAYiB KOPYIIIil, O MOJISTAE Y MPUHHATTI BIIMIOBIIHOTO 3aKOHY, CTBOPEHHI TOCTYITHHX 1 0e3-
MICYHHX, HacaMIIepe ] 30BHIMIHIX KaHAJIB PO3KPHUTTS iH(popMmanii (B TOMy YHCIIi 3aIIpOBaPKEHHS CAaHKIIH 3a mopy-
IICHHSI aHOHIMHOCTI 1 KOH(iAeHIIHHOCTI BUKpUBaYa, YTHCKIB Ta MepeciilyBaHHs 3 OOKy 3a3Hau€HMX HUM 0Cib),
pedopMyBaHHI CyIOBUX Ta NPABOOXOPOHHUX OPraHiB AJS AIMCHOIO 3aXUCTy BUKPUBAUiB JIEP>KaBOIO, CTBOPEHHI
HE3aJIeKHOTO OpraHy JJIsl PO3CIilyBaHHS MOB1IOMJIEHb BUKPHBayiB.

Baaxaemo, 1110 3p0CTaHHs aHTHKOPYIIIIHHOTO MOTEHITIATy TPOMAaSTHCHKOTO CYCITIIbCTBA, (POPMYBaHHS TICUXO-
JIOTIYHOT YCTAHOBKH Y JIFOACH MO0 HECTIPUHHSTTS KOPYIIIIT SIK CrI0co0y BHPIIICHHS IPpOoOIeMH, po3’ ICHEHHS Haii-
OUTBIIT BAYKIIMBUX aHTUKOPYIIIHUX 3aX0iB, CIIPSIMOBAHKX Ha MOJIOJAHHS TACHBHOCTI CYCIIBCTBA IO0 MPOTHIIT
KOPYTILii, 3aJy9eHHs INPOKUX BEPCTB HACEICHHS JI0 aKTUBHOI y4acTi B aHTUKOPYILIHHIH AiSIbHOCTI 1 IPOBEACHHS
iH(hopMaLiifHUX KaMIlaHiii Mae IPYHTYBATUCS Ha JOCHIKEHH] i yCBiJOMJICHHI HACIIIKIB KOPYNLIHHUX 37I0YHHIB.

Ha mizxcraBi BUILEBUKIIAI€HOTO HEOOX1IHO BKa3aTH, 10 MUTAHHSA 13 3aXMCTOM BUKPHUBAYiB B YKpaiHCHKHX pea-
JisIX € BKpail HarajbHOIO0 TPOOIeMOIo, sika moTpedye BupimeHHs. [ominpHo 3a3HaunTH, 1m0 3akoH Ykpainu «IIpo
3anobiranHs kopyniii» 1 [Ipoekr 3akony, npencraBnenuii HA3K, He BpaxoByrOTH TNEBHE KOJO OCIO, SIKI TaKokK
oTpeOyIOTh 3aXHCTY, a caMe 0ci0, SIKi He € TOTEePIIINMH i 3asIBHUKAMH YU HE 3a3HAIOTh HETaTHBHOTO BIUIUBY 3 OOKY
KepiBHUKa 200 poOoTomaBIi2.

[IpoanasnizyBaBIM TOCBi 3apyOKHUX KpaiH, Oyno 6 3a AOIiIbHE Tepe0aYuTH YiTKi rapaHTii 3aXUCTy BUKPH-
BayiB, a TAKOXK MOKITBOCTI 3aCTOCYBaHHS (DiIHAHCOBHX CTHMYIIB JI0 0Ci0, SIKi TOBIJOMIISIIOTH PO MTOPYIICHHS aHTHU-
KOPYTIIHHOTO 3aKOHOJABCTBA, HABITH SIKIIO I MOXKE IIPU3BECTH 10 3JIOBKUBAHHS JaHUM IIPaBOM 3 OOKY BHKpPHBA-
4iB Ha NEPIIUX eTanax poOOTH JAHOTO IHCTUTYTY.
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Pe3rome

Tonkauosa 1.A., Kazioma /].A. 3axuct BUKpUBadiB Kopynuii: ykpaincbKi peasii Ta MiskHapoaHuii 10cBia.

VY crarTi IOCTiKEHO 3aKOHOABUE PETYIIOBAHHSA MEXaHi3My 3aXHCTy BHKPHBayiB Kopymuii B YkpaiHi, a came 3aKOHOJaBYe
3aKpIIUICHHS TIOHATTS «BUKPHBAY KOPYMIiT». ABTOpaMH POAHATi30BaHO IIPOTAIMHHU Y 3aKOHOABCTBI LI0JI0 3aXKCTY JTAHUX KaTeropii
oci0. BucBiTineno MexaHi3M 3axXHcTy BUKpHBadiB iHpopMmarii B 3apyOixHuX kpainax, Ha npukiani CIIA, Snownii Ta [TiBnennoi Kopei.

Ku1rouoBi ciioBa: kopymiis, BUKpUBadi KOPYIILii, 3aXUCT BUKPUBAYiB, aHOHIMHE TIOBiTOMJICHHS.
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J1e6idb B.1. MexaHi3amun B3aemogii Mk HeypsigoBumMy opraHisauisimu t1a Pagoro OOH 3 npas nognHun

Pe3rome

Tonkauéea H.A., Kazroma /].A. 3amurta pazodiaaunTeseil KOppyNIMU: YKPAHHCKHE Peany U MeKIYHAPOAHBIH ONBIT.

B crarbe uccienoBaHO 3aKOHOATENBHOE PEryIMpOBaHUE MEXaHM3Ma 3alMThl OOJMYUTENeH KOPPYNLIUK B YKpauHe, a UMEHHO
3aKOHOJIATEIIBHOE 3aKPeIICHHE TIOHATHS «OOIMYUTEb KOPPYIIHMY). ABTOpaAMH IIPOaHAIM3HPOBAHBI IIPOOEIIB B 3aKOHO/IATEIILCTBE 110
3alIUTe TAaHHBIX KaTeropuit mui. OcBeleH MeXaHu3M 3aIlUThl OOMHYHTeNeH HHPOpMaIHU B 3apyOeKHBIX cTpaHax Ha mpumepe CLLIA,
SInonun u FOxnHoit Kopen.

KoroueBnle ci10Ba: Koppymius, OOIMYUTENIN KOPPYIILUH, 3alIATa OOIHYHTEIeH, aHOHUMHOE COOOIICHHE.

Summary

Tolkachova 1.A., Kaziuta D.A. Whistleblower Protection: Ukrainian realities and international experience.

The article deals with the legislative regulation of the mechanism for the protection of whistleblowers in Ukraine, namely the
legal implementation of the notion of «whistleblower of corruption». The authors analyzed the gaps in the legislation on the protection
of whistleblowers. The mechanism of protection of whistleblowers in foreign countries is illustrated by the example of the USA, Japan
and South Korea.

Key words: corruption, whistleblowers of corruption, whistleblower protection, anonymous messages.
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MEXAHI3MWU B3AEMOAII MDK HEYPAOOBUMWU OPIFAHI3ALIAMU
TA PAOOIO OOH 3 MNMPAB NOAUHU

HeypsinoBi opranizaiii mounHarouu 3 XX CT. CTaal HEOJAMIHHUMH aKTOPaMH MDKHApOJIHUX BiHOCHH. Oco0-
JMBO aKTHMBHA iXHsI y4acThb y MDKHAPOJHHX Mpolecax crnoctepiraetbes 3 yrBoperHs OOH, Koy MOHATTS «HEypsi-
JI0Ba oprauizaris» Oyino o¢imiiiHo 3akpimiaeno y Craryti OOH i 6yno nepen6adeHo npaBo OpaTy y4acTb y KOHCYIb-
tamisx 3 Exonomiunoro i Comianbaoro Pajoro (mam — EKOCOP). Croromni HeypsioBi opranizarii (naii — HYO)
3aydeHi 10 pobotu Maibke ycix opraniB OOH, i Taka B3aeMois miaBuILye eheKTHBHICTh pOOOTH opraHi3aiii 3ara-
J0M, ocoOnuBo y cdepi 3axucty nipa mroauHu. OcHoBHUM opranoM OOH y cdepi MOHITOPHHTY JOTPUMaHHS JIep-
YKaBaMH-4JICHAMH TIpaB JItonnuHY € Pana 3 pas monnau (mani — PI1J1, Pana), sika Oyna ctBopena y 2006 p. 1 3aMiHuIIa
Komicito OOH 3 mpaB moanHy, o He Oylia B 3M031 BUKOHATH MTOCTABIICHI MEepe]] Hel0 3aBJaHHIMHU Yepe3 «BUOIpKO-
BICTb, MOJIITU30BAHICTh Ta MOABINHI cTaHAapTU»!. Pa3zom i3 TMM Hapasi icHye 0araro MUTaHb MO0 €(PEKTUBHOCTI
JUSUTBHOCT1 «HOBOyTBOpeHoro» oprany OOH — Panu 3 mpaB monuHu. 30KpeMa, Ha HEraTHBHI TEHICHII] BKazye
Buxin CILA 3i ckmany Pagu y yepsHi 2018 p., CTBepIKYIOUYH PO MOITH30BaHICTh oprady. Taky mosumiro CLIA
miaTpuMala i YkpaiHa, sika € wieHoM Paju 3 npas sroquan 3 2018 poky2. Takok Mpo HEeA0CTaTHIO Ji€BICTh Pamu 3
TIpaB JIFOJMHU 1 HEOOXIHICTh peOpMyBaHHSI YaCTO 3asBISIOTh CaMmi HEYpsAO0BI opraHizarii, Hanpukiam, y 2018 p.
TpU MIKHApPOAHI HEYpsA0Bi opranizamii Amnesty International, Human Rights Watch ta International Service for
Human Rights omy6mixyBanu 3Bit mono nocunenus epexrusHocti Pagn OOH 3 npas mogunms. HeszBakaroun Ha
TaKl HEraTUBHI TeHJIEHIIT, Pasia 3 mpaB JIIOAMHY 3aUIIA€ThCs KiFouoBUM opranoM OOH, sikuii BiIOBiaIbHAIA 32
MOHITOPHHT TOTPUMAHHS IIpaB JIOAWHU AepikaBamu. OIHUM i3 mKepel e(heKTHBHOCTI MisUTBHOCTI I[LOTO OpTaHy €
y4acTh HEYpPsAIOBUX OpraHi3alii, sxi BUKOHYIOThH poib watchdogs Ta whistleblowers. Baxupicts ywacti HYO
HEOJTHOPa30Bo MiakpecroBanacs npencrapaukamu OOH, 30kpema, romosa PITJI Moaxum Prokep y cBoiit mpomoBi
y 2014 p. 3a3HauaB: «rpOMASTHChKE CYCIIIBCTBO JISKUTh B OCHOBI MTPaB JIFOIMHU 1 € OCHOBOIO HAIIOl poboTm»?.

OCHOBHOIO MPaBOBOIO 0a3010, sika peryitoe nutanHs crisnpani HYO 3 PITJI e Pesonromis ['enepanbHoi Acam-
6nei 60/251 Bix 15 6epesns 2006 p., Pesomouis PIIJI 5/1 Bix 18 uepsus 2007 p., Pesomouis Exonomiunofi 1 cori-
anbHOT pagu 1996/31 Binx 25 aumas 1996 poky.

dopmarbHO0 ocHOBO 3anyueHHs HYO no PILI e Pesomtonis ['enepanproi Acamb6iei 60/251 Bin 15 Gepesns
2006 p., sikoro Oys1o crBopeno PITJL. V naniii pe3osrorrii 3a3HadeHo, 1110 Pajja moBHHHA 3aCTOCOBYBATH MPABHJIA ITPO-
IelypH, BCTAHOBJICHI [Tt KOMiTeTiB ['eHepanbHOT AcaMOniel 1 o0 KOHCY/IBTaIliil i3 HeypsI0BUMH OpTaHizallisiMu
MaroTh 3aCTOCOBYBATHUCS Mpolenypu, BuzHadeHi B Pesomtonii EKOCOP 1996/31 Big 25 nunus 1996 poky>. Takum
YUHOM, He3Bakatouu Ha Toil ¢axt, mo PIUI € nomomixkuum opranom ['enepanbnoi Acam6iei OOH, sika y cBoro
gepry He Mae npsmux odiniiiaux 3B’s3kiB 3 HYO, murtanns B3aemonii PITJI i HYO peryiroroTscs B TOPsIKY, BU3HA-
yeaumu EKOCOP. OTxe, MoxHa CTBepKYBaTH, 10 3 yTBOpeHHsM PI1JI, KoHCYIbTaTHBHI BIAHOCUHH (OPMATIHLHO
po3umpuiu cBoro airo B pamkax OOH Ha inmmwmii opras, okpim EKOCOP. Bapro 3a3naunTi, mo Pe3somroriss EKO-
COP 1996/31 perymioe mUTaHHS OTPUMaHHSA KOHCYIBTaTHBHOTO cTaTtycy HYO, BCTaHOBIIOE iX BUAM Ta BU3HAYAE
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