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GENERAL METHOD GUIDE

In modern legal systems the “intellectual property” phenomenon covers various spheres of public relations. That is why relations of legal regulation of intellectual (creative) activity are the subject of regulation of different fields of law, namely: civil, administrative, customs, tax, economic, international law etc.

The problem of legal regulation of intellectual property right protection became topical at the end of ХХ – in the beginning of XXI century and intensified with appearance of new digital technologies, possibility of quick duplication, reproduction and using of intellectual property, change of its distribution means (cable allocation, satellite broadcasting etc.), changing of accents from industrial property to the copyright and particularly related rights, appearance of automatically operated means of ensuring of rights and new intellectual property objects.
The method guide is written according to the academic program of the discipline “Intellectual property” and includes material which consists of one module with eight themes.
Different forms and methods of checking students’ knowledge are applied during practical classes, in particular: oral test, debates, abstract reports and their discussion, solving of problems.
The most productive and rational forms of practical class are interlocution and discussion, combined with consideration of specific situational tasks. They give an opportunity to discuss in detail the issues involving the maximum number of students, promote the development of thinking and communicative skills, understanding of material and oblige students to prepare to each class.
During the discussion of thematic issue on practical class each student has to formulate clearly the basic theoretical provisions, ground and prove his/her opinions, give complete and brief answers to the questions etc.
During individual preparation to the practical classes a student has to consider closely and understand the content of questions to each class, study the educational literature and legal acts, solve the problems proposed by lecturer.
Active use of automatically operated means and new technologies, particularly while searching necessary legal and scientific information, writing reports, abstracts etc., will assist students to prepare more effectively to the practical classes and to deep their knowledge.

The important instrument of knowledge mastering is writing of abstracts and their discussion during classes. Themes of abstracts have to correspond to the themes of practical classes. The purpose of abstract report is understanding of the main aspects of report theme presented by other students, formulating the questions, conducting of discussion.
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PLANS OF PRACTICAL CLASSES

Module 1. GENERAL THEORETICAL PROVISIONS 
OF INTELLECTUAL PROPERTY RIGHT

Practical class 1.1 
CONCEPT AND STRUCTURE OF INTELLECTUAL 
PROPERTY RIGHT
Plan

1. Concept and legal ensuring of intellectual property right.

2. Objects and subjects of intellectual property right.

3. Legal regime of intellectual property right.

Method guide
Study of this theme should begin with defining the intellectual property right concept in the private law system and its volume. The complication of solving of the above mentioned problems lies down in extremely high degree of dynamism and versatility of relations connected with intellectual property. The concept “intellectual property” itself and its structure are permanently expanded and qualitatively renewed.
The problem of the intellectual property protection at present is being solved under conditions when a global system of intellectual property regulation has basically formed with the World Intellectual Property Organization in its centre.
Students should pay particular attention to the fact that intellectual property was finally recognized and fixed in the Constitution of Ukraine dated June, 28th 1996. Its article 41 determines the right of each person to own, use and dispose his/her property, results of his/her intellectual and creative activity.
Ukraine has significantly speeded up the process of its accession to the world structures in the intellectual property sphere and now it is a member of the majority of international multilateral conventions and agreements in this sphere. However, the participation of Ukraine in a global system of intellectual property protection is still insufficient, as not all intellectual activity results have proper legal protection in our legislation, among which are topographies of integrated circuits, scientific discoveries and innovations.
Preparation to the second question requires to define the place of copyright and the related rights objects in the system of intellectual property objects. The copyright objects are scientific, literary and artistic works, and the related rights objects include performances, phonograms, videograms, programs of media broadcasts.
Another group of intellectual property objects are the industrial property right objects. The industrial property right is a civil law institute which regulates relations connected with technical creative work. Unlike copyright the industrial property right is realized in the field of creative work connected with natural laws of material world. 

Special feature of the intellectual property right is that its subjects have a complex of proprietary and personal non-proprietary rights.
Personal non-proprietary rights do not have any economic content, they are “deprived of turnover ability” and this is their main difference from proprietary rights. 
The intellectual property proprietary rights have fixed term of validity, determined by the Civil Code of Ukraine and special laws of Ukraine. They can be granted wholly or partially to another person under the conditions defined in the license agreement.
The articles 429 and 430 of the Civil Code of Ukraine determine the general principles of application of legislation regarding intellectual property right objects created under the labour agreement or to order. In the above mentioned cases an employer and creator jointly have the proprietary rights to such kind of object.
Questions for self-check
1. Describe the objects of intellectual property right.
2. Specify the terms of proprietary rights to the certain intellectual property objects.
3. Describe the structure of intellectual property right.
4. Give legal characteristic of the intellectual property right subjects.

5. Give legal analysis of legislative ensuring of protection of intellectual property objects.
Problems

1. To the order of the Ministry of Culture and Tourism of Ukraine the film studio made a film under the scenario of citizen A. During broadcasting of this film the main actor B found out that his name was not indicated in film credits. The film studio administration explained him that his name was excluded from credits at the request of the scenarist. 

Analyze the following legal situation. Ground your answer using the norms of the effective Ukrainian legislation.

2. Writer A wrote a novel and asked a printing house to publish it. But printing house redactor B who edited this work decided that some part of its text would not promote popularity of the novel and published it in his own version. The author found out this and brought in an action against redactor B.

Analyze the following legal situation. Solve this case.

Abstract themes

1. Characteristic of intellectual property and its importance for formation of Ukraine as an economically developed country.
2. Subjective copyright content.
3. International legal protection of intellectual property.
Literature: [1], [2], [30], [31], [32] [39], [46], [40], [50].
Practical class 1.2 
LEGAL PROTECTION OF COPYRIGHT 
AND THE RELATED RIGHTS
Plan

1. Civil characteristic of copyright and the related rights objects.

2. Subjects of legal relations in the sphere of copyright and the related rights.

3. Legal regime of proprietary and non-proprietary rights of copyright and the related rights subjects.

Method guide
Study of this theme should begin with determination of place of copyright and the related rights in the system of intellectual property right. Copyright and the related rights objects take a special place among all intellectual property right objects. Legal regulation of this group of objects is executed on the basis of the Constitution of Ukraine, Civil Code of Ukraine, international legal acts and the Law of Ukraine “On Copyright and the Related Rights” and other legislative acts of Ukraine.
According to the article 8 of the Law of Ukraine “On Copyright and the Related Rights” the copyright objects are works of science, literature and art.

It is important to focus students’ attention on the fact that the copyright object is work as a whole, but not its separate elements.

The related rights objects are objects created as a result of using of copyright objects. There are the following features of the related rights: firstly, the derivative character of the related rights from copyright; secondly, the related rights arise as a result of creative activity of the related rights subjects; thirdly, the related rights have common feature with copyright – the creative character.
The related rights objects are performances, phonograms, videograms, media broadcast programs.

Having acquainted with the objects of copyright and the related rights students should proceed to the study of subjects of copyright and the related rights. Only physical entities can be authors of scientific, literary and artistic works regardless of their legal, social, political status etc. In the absence of other evidence the person indicated as author on the original or copy of the work is considered to be an author of this work (presumption of authorship).
According to the article 435 of the Civil Code of Ukraine the copyright subjects are also other physical and legal entities who obtained the rights in works under agreement or law.
The related rights subjects are performers of works, their heirs and persons who legally obtained the proprietary rights to the performances. The related rights subjects are also phonogram and videogram producers and another persons who obtained these rights under agreement or law. The state becomes a copyright or the related rights subject when it inherited them under the law or testament. 
Furthermore, media broadcast are the related rights subject, too. 

During preparation to the third question students should take into account that the related rights and copyright subjects have a complex of personal non-proprietary and proprietary rights. According to the effective legislation of Ukraine an author of the related rights and copyright object has the following non-proprietary rights: to demand recognition of his/her authorship by indicating his/her name on the work and its copies and every time while using the work in public if it is possible;  to forbid mentioning his/her name while using the work in public if he/she wishes to be anonymous author; to choose pseudonym, indicate it and demand its indication on the work and its copies instead of his/her real name while using the work in public; to demand preservation of integrity of the work and counteract to any distortion and mispresentation of work which may harm his/her honour and reputation. 
The proprietary rights of author or another person who has copyright are: the exclusive right to use a work; the exclusive right to permit or forbid using of work by the third persons etc. 
Performer of work has the following personal non-proprietary rights: to demand his/her recognition as a performer of work; to demand indication or announcement of his/her name or pseudonym during his/her each appearance in public, recording or performance if it is possible; to demand ensuring of proper recording quality of his/her performance and counteract to any distortion and mispresentation of performance which may harm his/her honour and reputation. 
Phonogram and videogram producers have the right to indicate his/her name on each recording carrier or its packing next to the indication of author’s and performer’s names, titles of works, and also to demand his/her indication during using of phonogram or videogram. 

Media broadcast has the right to demand indication of its name during every recording, duplication, distribution of its programs and their repeated public broadcasting by another media broadcasts.
According to the article 452 of the Civil Code of Ukraine the proprietary rights of intellectual property to the related rights objects are: the right to use the related rights object; the exclusive right to permit using of the related rights object; the right to prevent and forbid illegal using of the related rights object etc. Students should take into consideration that proprietary rights to the related rights objects belong accordingly to the performers, phonogram and videogram producers and media broadcasts if otherwise is not determined by agreement or law. 

More detailed study of this question requires knowledge of circumscription of proprietary rights determined by articles 21–25 of the Law of Ukraine “On Copyright and the Related Rights” which take place if they do not make harm to using of the work and do not groundlessly limit legal author’s interests.
Questions for self-check
1. Give legal characteristic of copyright and the related rights objects.
2. Analyse the volume of proprietary and non-proprietary rights of copyright subjects.
3. Analyse the volume of proprietary and non-proprietary rights of the related rights subjects.

4. Describe the basic international legal agreements in the system of copyright and the related rights protection.
5. Describe the content of the right to inviolability of the work.
Problems

1. Ukrainian poet A. was on vacation in Rome. In the bookshop he saw the collection of his poems in Italian published by publishing house “Citadel”. However, he did not give permission to anyone to translate his poems in Italian and publish them.

Analyze the following legal situation. Ground your answer using the norms of the effective Ukrainian legislation.
2. Citizen B read a scientific work of the Ukrainian author C and decided that this is the work of a genius. So, it is worth reading not only in Ukraine. Citizen B translated this scientific work into English and published its 30 copies. But author C gave a permission only to publish his work and when he found out that his work had been translated into English he brought in an action against citizen B. 

Analyze the following legal situation. Solve this case.

Abstract themes

1. The proprietary rights of authors according to the effective legislation of Ukraine.
2. Computer programs as the objects of legal protection.
3. Problems of copyright subjects determination.
Literature: [20], [30], [31], [33], [36], [40], [44], [45] [46], [50], [51].
Practical class 1.3 
CONCEPT AND STRUCTURE OF THE INDUSTRIAL 
PROPERTY RIGHT
Plan

1. General description and structure of the industrial property right.
2. Subjects of the industrial property right.
3. International and legal protection of the industrial property.
Method guide
Study of this theme should begin with general description of the industrial property right and allocation of the industrial property right objects. The industrial property right objects are the results of scientific and technical creative work, which can be used for the benefit of society in any sphere of human activity. 

The industrial property objects include: technical solutions used in production (for example, inventions and “know-how”) and industrial and aesthetic decisions known as industrial designs. 

Students should focus their attention on the fact that traditionally the industrial property institute includes: 

– firstly, the patent law which regulates proprietary and related with them personal non-proprietary relations that arise in connection with creation and using of inventions, utility models and industrial designs; 

– secondly, the institute of means of individualization of civil circulation participants, goods and services which deals with commercial (firm) names, trademarks (signs for goods and services), geographical indications (indications of origin of goods); 

– thirdly, the institute of protection of non-traditional intellectual property objects, namely scientific discoveries, commercial secrets (“know-how”), topographies of integrated circuits, selective achieve​ments (plant varieties and animal breeds), innovations. 

It is significant that registration of industrial property objects is of great importance: the exclusive right belonging to the creator of the certain intellectual product or an another authorized person is not recognized without registration and obtaining special law-enforcement document. Regardless of the title of protection – patent or certificate – it is an individual act of the authorized state authority that certifies the priority, exclusive rights of its owner, sometimes determines the authorship and qualifies the result of intellectual activities.

According to the Civil Code of Ukraine the patent law subjects are: inventor, author of industrial design and another persons who obtain the rights to these objects under agreement or law.

While preparing the third question students should acquaint with branched system of international legal protection of industrial property which consists of international legal agreements (Paris Convention for the Protection of Industrial Property, Madrid Agreement Concerning the International Registration of  Marks etc.) and international organizations (the European Patent Organization, Eurasian Patent Organization, African Intellectual Property Organization etc.). 
Questions for self-check
1. Define the industrial property right objects.
2. Describe status of the industrial property subjects.
3. Analyze the industrial property right structure.
4. Describe a legal nature of non-traditional objects of the industrial property right. 

5. Describe the features of proprietary and personal non-proprietary rights to the patent law objects.

Problems

1. Citizen A developed a furniture design and decided to receive a patent to the industrial design created by him. The furniture consisted of five elements. Citizen A asked advice of a lawyer if he has to submit one application for entire furniture or separate applications for each furniture element. 
What advice would you give in this situation? What is the requirement of the industrial design unity? 
2. Under instructions of the director of machine engineering plant “Mashynbud” the group of engineers developed a new washing-machine model and sent its customer A the written confirmation of creation of this industrial design. The description, drawings, photos and other materials that adequately disclosed the industrial design nature were added to such notification. In six months “Mashynbud” produced this washing-machine model and started to sell it. 
Presume that the customer A did not submit an application for a patent, co-authors of the washing-machine model addressed to the administration asking for permission to submit an application by themselves. But administration of “Mashynbud” refused them in their request. Then co-autors applied to the State Department of Intellectual Property of Ukraine and pointed only themselves as co-authors of the industrial design.
Analyze the following legal situation. Ground your answer using the norms of the effective Ukrainian legislation.

Abstract themes

1. Legal regime of the industrial property right.
2. The industrial property right structure.
3. International and legal regulation of the industrial property.
4. Legal regulation of the industrial property objects protection.

Literature: [32], [33], [34], [35], [36], [39], [40], [41], [42], [43], [45], [48].

Practical class 1.4
LEGAL REGULATION OF PATENT LAW
Plan

1. Concept and objects of patent law.

2. Legal status of patent law subjects.

3. Procedure of registration of rights to inventions, utility models and industrial designs.

Method guide
Students should begin study of this theme with understanding of the main approaches to the patent law concept interpretation. There are two scientific approaches to patent law interpretation: it is considered as a legal institution or as a special branch of law of Ukraine. There is no standardized approach to this subject, but in the opinion of the majority of legal scholars, patent law is the industrial property right institution which is a part of the intellectual property right as a separate integrated field of law.

The patent law objects are: inventions, utility models and industrial designs.

Having acquainted with main normative and legal basis they should clearly know a legal status of the patent law subjects. Both an author and his/her legal successors – any physical or legal entity which obtain the author’s proprietary right to the results of his/her creative activity may be the patent law subject. The heirs, another persons and the state may be such legal successors.

During preparation to the third question students should understand a procedure of registration of rights to inventions, utility models and industrial designs, as this procedure requires a range of formalities, in particular: submission of duly executed application to the Patent Office of Ukraine; examination proceeding; issue and registration of the law-enforcement documents etc.

Furthermore, students should consider a procedure of granting of application for a patent for inventions, utility models and industrial designs. In general the application has to be executed in Ukrainian and concern only one result of technical activity. It is not allowed to combine two inventions, utility models and industrial designs in one application.
The application for grant of patent is submitted under the established form. An applicant must specify the object of patent law (invention, utility model or industrial design) in that section of application which contains request for grant of patent.

The application for grant of patent of Ukraine for invention or utility model has to meet the requirements established by the Rules of Execution and Submission of Application for Grant of Patent of Ukraine for Invention or Utility Model approved by the order of the State Patent of Ukraine dated November, 17th 1994. The application for grant of patent of Ukraine for industrial design has to meet the requirements established by the Rules of Execution and Submission of Application for Grant of Patent of Ukraine for Industrial Design approved by the order of the State Patent of Ukraine dated January, 15th 1995.

The application is sent to the Ukrainian Institute of Industrial Property.

The information on patent issue is published in the official bulletin of the State Enterprise “Ukrainian Institute of Industrial Property” – “Industrial Property”. The decision on granting of patent can be appealed by administrative means in the Appellate Council of the State Department of Intellectual Property.
Questions for self-check

1. Describe the types and meaning of the patent law objects.

2. Describe the varieties of invention objects and analyze their legal nature.

3. Describe a legal status of the patent law subjects.

4. Describe a legal regime of co-authorship concerning patent law objects.

Problems

1. In accordance with procedure established by the legislation of Ukraine employees A and B were recognized as authors of invention – a new method of crude oil refining developed by them during their work at technological bureau. The director of technological bureau and employee C brought a suit against employees A and B with demand to recognize them as co-authors of such invention. In the statement of claim the director indicated that he, as a head of technological bureau, hold a general management of work as the result of which a new method of crude oil refining was created. And employee C pointed out that exactly he had suggested the main idea of such new method to the employees A and B and had done a great deal of work in searching and analysing invention analogues, the results of which he handed to the defendants. 
What grounds do the counts have to be satisfied on?

2. At the design bureau of the shipbuilding factory engineers A and B invented a device for preventing of ship bottom overgrowing. It was created not under labour agreement, but with using of the factory materials.
During preparation of application for a patent a chief factory engineer told engineers A and B that exactly the factory has the right to receive a patent because this invention was created at the factory. At the same time engineer C asked to recognize him as co-author of such invention because he had done a great deal of work in searching and analysing invention analogues. However, engineers A and B did not take into consideration the statement of the chief engineer and the request of engineer C and submitted an application to the Ukrpatent sui juris. When the chief engineer find out about this he demanded from inventors to repay expenses incurred by the factory connected with creation of invention. 

Who has the right to receive a patent for it?

Did the engineer C have the right to be recognized as co-author? 
Abstract themes

1. Legal status of patent attorney.

2. Patent law in the intellectual property right system. 

3. Patent law subjects.

4. Procedure of registration and granting of patent.

Literature: [1], [12], [23], [27], [28], [30], [35], [36], [39], [41], [44], [45].
Practical class 1.5 
LEGAL PROTECTION OF NON-TRADITIONAL INDUSTRIAL PROPERTY OBJECTS
Plan

1. Legal protection of innovations.

2. Legal protection of commercial secrets.

3. Legal protection of selective achievements, topographies of integrated circuits and scientific discoveries. 

Method guide
Study of this theme should begin with determination of concept and special features of legal regulation of innovations as the most massive and effective technical creativity kind. According to the article 481 of the Civil Code of Ukraine innovation is an offer recognized by the legal person containing technological (technical) or organizational solution in any sphere of its activity. Innovation  may relate to any field of socially useful activity of human. An object of innovation may be material object or process. 

Having acquainted with articles 483 and 484 of the Civil Code of Ukraine students should know the main subjects of the intellectual property rights to innovation (author and legal entities whom the innovation was submitted) and their personal non-proprietary and proprietary rights.

Nowadays commercial secret is considered to be the object of intellectual property right by the Civil Code of Ukraine (Article 420). Ukrainian legislation interprets conception of commercial secret as a certain information concerning production, technological information, administration, finances and another activities of a company that is not state secrets, divulgence (transfer) of which may harm its interests. While studying this question students should understand that we can come across such terms as “industrial secret”, “firm secret”, “know-how” etc. in the literature and practical activities, but there is no clear differentiation between them. That is why these terms must be differentiated by law.

Students should know that a problem of legal protection of information that is considered as commercial secret is the procedure of its disposal or transfer. The reason of problem of commercial secret protection is that it is protected by different firms and agencies which do not have a single coordinating authority and do not cooperate with each other.

Selective achievements deserve special attention in a system of intellectual property right objects.
Legal protection of selective achievements is regulated by the Law of Ukraine “On Protection of Rights to Plant Varieties” dated January, 17th 2002 and the Law of Ukraine “On Livestock Breeding” dated December, 21st 1999 and another bylaws. Having acquainted with these laws students should know objects and subjects of the intellectual property right to plant variety, objects and subjects of livestock breeding, as well as personal non-proprietary and proprietary intellectual property rights to plant varieties and animal breeds, certified by a patent.
Another non-traditional object of intellectual property right is topography of integrated circuit which is considered applicable for obtaining of intellectual property right to it if it is original.
Scientific discovery is intellectual property object that is the least regulated by the effective legislation of Ukraine. During preparation to this question students should acquaint with content of scientific discovery and criteria of its protection capability.

Questions for self-check

1. Describe procedure of innovation registration.

2. Give legal characteristic of subjects of non-traditional objects of patent law.

3. Analyze the content of intellectual property right to commercial secret.

4. Describe the content of proprietary intellectual property right to selective achievements, topographies of integrated circuits and scientific discoveries.
Problems

1. Academic microbiologist A worked on discovery of a new type of bacteria which could be used in production of bio-yoghurts. But scientist died after detailed description of his development. Before death microbiologist A appointed his only heir and ordered him to receive a patent for his invention and also give it the name – “bacterium A”. Under the will of microbiologist A his heir applied to the Department of  Intellectual Property with purpose to receive a patent to invention. 
Give your legal opinion concerning this situation. 

2. Firm “Iskra” is an owner of patent for wheat variety. So far as this firm does not intend to use this variety during next three years it sends application to the State Department of Intellectual Property with request to terminate a patent temporarily for the next three years and therefore exempt it from fee for supporting of patent for this period. 
Can the application of firm “Iskra” be allowed? Can the term of patent for plant variety be temporarily terminated and if so, in which cases? Can the patented variety non-working during three years can be a reason of patent termination? 

Abstract themes

1. Innovations as objects of legal protection.

2. Concept and kinds of “know-how”.

3. Scientific discoveries as objects of legal protection.

4. Topographies of integrated circuits as objects of legal protection.

Literature: [9], [10], [15], [16], [20], [39], [40], [46], [50], [6].
Practical class 1.6 
LEGAL PROTECTION OF MEANS OF INDIVIDUALIZATION 
OF CIVIL CIRCULATION PARTICIPANTS, GOODS AND SERVICES
Plan

1. Legal protection of trademarks.

2. Legal protection of geographical indications and commercial (firm) names.
3. International legal protection of signs for goods and services.
Method guide
While studying this theme students should understand that a majority of legal scholars attribute trademarks, geographical indications, commercial names to the means of individualization of civil circulation participants, goods and services. The criterion of integration of these objects is their purpose, as they are aimed at individualization of civil circulation participants, goods and services. 

It is difficult to overestimate the role and importance of trademark (sign for goods and services) today in the conditions of market economy.

Physical and legal entities are subjects of intellectual property right to trademark. Intellectual property right to trademark may belong to several physical and legal entities simultaneously.

While studying the second question students should know the content of the term “geographical indication” as object of intellectual property right protection. Geographical indications specify the place where the goods have been manufactured. Legal regime of geographical indications is regulated by the Civil Code of Ukraine and the Law of Ukraine “On Protection of Rights to Indication of Origin of Goods” dated April, 6th 1999. As a rule, the conditions of using of geographical indications are the following: territorial criterion by which any business entity can use geographical indication of origin of its good to distinguish its production; and human criterion which consists in certain family tradition to pass down the secrets concerning specific manufacturing of product connected with some region.
Students should pay attention to the following classification of geographical indications used in practice: simple indication of origin of goods and qualified indication of origin of goods. Simple indication of origin of goods is any verbal or figurative (graphic) indication specifying (directly or indirectly) the geographic place of origin of goods. Qualified indication of origin of goods includes place of origin of goods and geographical indication of origin of goods.

Another important object of means of individualization of civil circulation participants, goods and services is a commercial (firm) name. Although the term “commercial (firm) name” is legally fixed some legal scholars prefer the term “commercial designation”. 

The right to commercial name arises from the moment of legal entity establishing. Commercial name refers only to the name of the company and may be alienated only with a whole property complex of the company for which it was used. 

While studying the the third question students should focus their attention on the fact that international legal protection of signs for goods and services is realized according to the Paris Convention for the Protection of Industrial Property dated March, 20th 1883, Madrid Agreement Concerning the International Registration of Marks dated April, 14th 1891, Nice Agreement Concerning the International Classification of Goods and Services dated July, 15th 1957.

Questions for self-check

1. Analyze the proprietary rights to trademark.

2. Describe content of proprietary intellectual property right to commer​cial name.

3. Analyze content of intellectual property right to geographical indi​cation.

Problems

1. Company A is a well-known producer of high quality sunflower oil “Sun” in Ukraine and abroad which has excellent gustatory quality. 

New company B also started production of sunflower oil and gave it the name “Sun”, too. However, this oil had lower quality than oil of the company A and this situation caused a significant reduction in its profits. Consequently, the company A presented a claim to the company B with demand to stop using the name “Sun” on its production, as well as to compensate all its damages. The company B objected the abovementioned claim, referring to the fact that today in Ukraine there is no special legal act protecting the rights to commercial names. Besides, the company B does not release oil under commercial name of the company A, but only uses the word “Sun” as the name of its production. 
Give legal opinion concerning actions of the company B. Does the objection of the company B have legal grounds? Can company A protect its rights in such situation and if so, how should it act? 

2. The company C began to produce a new bar of chocolate with fruit stuffing and applied to the State Department of Intellectual Property to register trademark to this bar. Such trademark consisted of the word “fairy” and the portrait of a famous film actress D. 
The State Department refused to register this trademark grounding that in Ukraine pictures of famous people may not be registered as trademarks without their consent. 
The applicant appealed a decision to the Chamber of Appeal, stating that the list of application documents does not require the consent of a person. Besides, the portrait of film actress D was taken from a magazine cover. 
Was such refusal of the State Department to register trademark legitimate? Does the objection of applicant have legal grounds?
Abstract themes

1. Formation of legal protection of trademarks.

2. Legal regulation of geographical indications according to the effective legislation of Ukraine.

3. Commercial names as the object of legal protection.

4. International legal protection of the means of individualization of civil circulation participants, goods and services.
Literature: [9], [10], [15], [16], [20], [39], [40], [46], [50], [6].
Practical class 1.7 
AGREEMENTS IN THE INTELLECTUAL PROPERTY SPHERE

Plan

1. Types of agreements in the intellectual property sphere.
2. Civil description of the author’s agreements.

3. Concept and types of the license agreements.
Method guide

Study of this theme should begin with determination of role and significance of agreements in the intellectual property sphere in a system of civil agreements. A great number of various agreements are concluded in the field of intellectual property. Among them there are a lot of typical civil agreements, but some of them concern intellectual (creative) activity. They are classified according to different criteria.
Significance of the agreements related to the related rights objects, such as performances, phonograms, videograms and programs of mediabroadcasts has become more obvious nowadays.

The Civil Code of Ukraine provides legal regulation of agreements on disposal of intellectual property rights which regulate acquisition, change or termination of rights to the intellectual property objects.
While studying the second question students should know criteria of classification of agreements in the intellectual property sphere. According to the creation and use of the intellectual property object the abovementioned agreements may be divided into agreements regulating the creation of intellectual property objects and agreements regulating the use of intellectual property objects.

The subject of agreements in the intellectual property sphere includes: objects of copyright and the related rights; industrial property objects; objects of means of individualization of civil circulation participants, goods and services; execution of certain kinds of work, for example creation of any scientific, literary or artistic work, patent search, gathering of scientific and technical information or any other information necessary for successful scientific and engineering develop​ment, legal services rendered to the authors etc. 
However, a subject of agreements in the intellectual property sphere may be also the results of intellectual activity that will be created in future.

Students should know that a specific character of agreements in the intellectual property sphere is that objects of intellectual property rights are non-material results of this activity. 

In addition, students should focus attention on the description of author’s agreements. An author's agreement is the main legal form according to which an author has an opportunity to create his/her work. At the same time an author may create his/her work within the framework of labour relations with an organization that needs to use his/her work. In these cases labour agreement is a legal indirect form of using of author’s works. These agreements should be distinguished. 
Like any civil agreement, license agreement has to meet the requirements of the law and to contain all necessary terms and essential elements without which it is considered to be invalid. Written form is not obligatory for author’s license agreement concerning publication of work in periodicals, but license agreement for using of industrial property objects, besides obligatory written form has to be registered in the Patent Office of Ukraine in order to come into force.

Questions for self-check
1. Give definition of civil agreement.
2. Describe the main terms of civil agreements.

3. Describe the main criteria of classification of civil agreements.

4. Give legal analysis of agreements in the intellectual property sphere.

Problems
1. Citizen A wrote a song and granted all proprietary rights to performer B under the author’s agreement. After the concert of performer B in the program of which this song was included citizen A appealed to the court for protection of his violated copyright consisting in the following:
a) before singing this song performer B announced that he was going to perform a song written by him;
b) in this song he changed the words in the refrain as the result of which the song became similar to the “restaurant song”, and such change harmed the honor and reputation of citizen A; 
c) he did not pay a reward for using of song to the citizen A. 
Performer B objected the demands of citizen A, saying that they signed an author’s agreement under which he received all rights to this song. Besides, he has the subjective related rights as a performer of this song, so he has the right to sing it in any way.

Solve this case on the basis of the effective legislation of Ukraine. Did the performer B violate copyright of citizen A and if so, which rights exactly?

2. Citizen L bought a picture of artist M “Unexpected meeting”. In a year artist M asked citizen L to make copy of the picture. However, citizen L said that in a few days the picture would be put up for auction and denied the request.
At the auction the picture was sold at the price much higher than the price of its first sale. Artist M attended the auction and then demanded of citizen L to pay him a fair share from the sale price of the picture. But citizen L refused such demand, saying that he fully paid him when he bought this picture.
Is the request of artist M concerning granting him an opportunity to make a copy of picture legally grounded?
In which case does artist M have the right to demand a compensation from the seller of the picture painted by him after its resale? How this right is called?
Abstract themes

1. Concept and types of civil agreements.
2. Legal regulation of disposal of intellectual property proprietary rights.

3. Author’s agreement in a system of civil agreements.

4. License agreement in a system of civil agreements.

Literature: [1], [2], [30], [31], [38], [41], [46], [50], [52], [54].

Practical class 1.8 
DEFENCE OF THE INTELLECTUAL PROPERTY RIGHT
Plan

1. Concept and special features of defence of rights to the intellectual property objects.

2. Defence of copyright and the related rights.

3. Concept and special features of defence of rights to the industrial property objects.

Method guide
While studying this theme students should understand the difference between legal protection and legal defence of rights to the intellectual property right objects. In modern jurisprudence scientists often identify terms “legal protection” and “legal defence” of civil rights including the intellectual property rights, but they are different legal categories.
Protection of rights means a whole system of legal ensuring of some relations or some activity. The content of such protection is circumscribed by its functions, the main of which are protective and vindicatory functions. So protection can not be determined only as ensuring of normal realization of rights, because it is impossible to ensure something abstractly and it is necessary to perform some determined measures directed at enforcement of rights. Thereafter, terms “protection” and “defence” are correlated as a whole and a part, that is to say that defence is a part of protection.

While studying the issue of civil defence students should understand that civil defence has its own specific methods and measures which substantially differ from methods and measures of another fields of law. Certainly, civil law like another fields of law is aimed at upbringing of physical and legal entities in the spirit of respect to the intellectual property of another persons.

Defence of intellectual property rights is an activity of appropriate state authorities concerning recognition and restoring of rights and also removing of barriers which impede realization of rights and legal interests of intellectual property subjects. This activity is realized according to the procedure determined by the law, i. e. by applying of appropriate defence forms, means and methods. 
A carrier of the right of defence is every participant of relationship, each privy. The right of defence means not only the right to bring a lawsuit to the court or submit an application (complaint), but also a possibility to bring counterclaim or defensive pleading.

There are two types of disputes regarding intellectual property objects. The first type includes disputes concerning recognition (or non-recognition) of intellectual activity result as intellectual property object. The second type includes disputes relating to the violation of rights, for example: on prohibition of acts which infringe the rights to a patent; on reimbursement of damage caused by violator of the patent rights; on granting of the forced license; on payment of reward to the author by employer; on compensation for using of invention by state etc.

Additionally students should focus on protection of copyright and the related rights, as physical or legal entity has the right to take legal steps when his/her/its intellectual property rights were violated in the following cases: using of intellectual property right objects without agreement with person who has copyright or the related rights; inobservance of conditions of using of intellectual property right objects; violation of personal non-proprietary and proprietary rights of person who has  copyright or the related rights etc.

During preparation to the third question students should know the differences which arise while defending of patent law objects, means of individualization of civil circulation participants, goods and services and also non-traditional objects of intellectual property right. 
Questions for self-check
1. Describe special features of defence of rights to the intellectual property objects.
2. Describe reasons and procedure of defence of copyright and the related rights.

3. Analyze cases of free using of works without author’s consent.

4. Describe the main civil means of defence of copyright and the related rights.

Problems

1. Creative union “Era” staged the musical and used a song of composer A. The heirs of composer A brought in an action to the court to defend their rights, but creative union “Era” did not recognize this claim giving ground that this song had already been released and transmitted by radio.
Analyze the following legal situation. Ground your answer using the norms of the effective Ukrainian legislation.
2.  Citizen B who is an author of several books about the Second World War brought in an action to the court against company “ICM” demanding compensation for copyright violation. Company “ICM” used pictures and photos of planes made by citizen B in the Internet and advertising in the magazine “World of Models” without author’s permission. While using of works the company added only amount of awards of the Second World War heroes, changed cutlines under pictures of planes from Ukrainian into English and made a scale of schemes smaller, but the author and original source were not indicated. 
What kind of copyright violation occurred in this situation? What forms of defence can be reasonably used by author? What sanctions should be imposed on the offender? 
Abstract themes

1. Civil form of defence of rights to the intellectual property objects.

2. Types of disputes concerning intellectual property right objects.

3. Self-defence of intellectual property rights.

4. Defence of copyright and the related rights.

Literature: [2], [24], [26], [28], [30], [34], [35], [36], [38], [39], [45]. 
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