Theses of lectures on discipline "Methodology of drafting procedural documents in criminal proceedings"

Theme 1. Use of formal logic techniques when drafting procedural documents in criminal proceedings

Logical errors as violations of the sequence of presentation and the rules of logical thinking are a negative result of non-compliance with the principles and laws of formal logic when drafting protocols by investigators and when making decisions by an investigator or a judge. These mistakes may be allowed in the process of reasoning and in the process of execution of procedural acts as unintentionally, due to ignorance (paralogism), and intentionally, for misleading others, the justification of a certain statement (sophistry).

Proving (proof) - a form of thinking that justifies the correctness of judgments, the truth of which is not obvious by transforming them into judgments directly obvious. In other words, evidence is a form of thinking, through which reveals the truth of some judgments and the falsity of others.

The linguistic form of expression of proof is more or less complex language constructs, which consist of a set of sentences that are in some way connected with each other and express a logical chain of reasoning. The proof is based on the inference, but it is not reducible to it, is not an arithmetic simple sum of inferences. Just as judgments represent themselves in the form of communication of concepts, and inferences in the form of a connection of judgments, and the proof represents a connection of reasoning (and, accordingly, judgments and concepts).

The structure of the proof includes three components:

1. Thesis - a judgment whose truth must be proved. As a thesis, a variety of judgments can be made, if they are not obvious and need proof. In sciences, this is a variety of positions (theorems - in geometry, facts and circumstances - in legal practice), in everyday practice - certain beliefs, alien and own thoughts. A variant of the thesis is a hypothesis (from the Greek hypothesis - justification, assumption, guesswork) - not a true or false proposition, and more or less probable assumption, which can be the subject of proof, and eventually obtain the status of a scientific position or theory (in the condition of the success of the proof) . A variant of the hypothesis in legal practice is the version (from the Latin versio - modification, turn) - the guess or the assumption of a jurist about the presence or absence of events, facts, the nature and nature of actions, etc.

2. Arguments - basic parameters of proof, judgments, with which the thesis is proved. This is the provision from which the truth or falsity of the thesis is deduced. The role of arguments in proving is extremely great. In their everyday practice, they are, in fact, called evidence. In legal theory, the term "legal basis" is used. There are the following types of arguments: reliable facts (most often), definitions, axioms and postulates.

The facts in evidence have a significant coercive force and, as a rule, they are convinced most thoroughly - I. Pavlov called them "the air of a scientist". Under facts, let's say, legal, understand the circumstances that serve as the basis for the emergence or termination of specific legal relationships.

3. Form of proof (argumentation). The presence of the thesis and arguments does not mean that proof is available. For example, if we have a bunch of automotive parts, then this does not mean that they are already a ready car. In order for the proof to be completed, it is necessary to establish the logical connection of the abstracts and arguments, which is, in fact, the argument. That is, we need a consistent circuit between the thesis, the system of arguments and the conclusion of the inference. For this logical chain to be consistent, a person needs to know and adhere to the laws of logic.

2. Types and varieties of evidence. Proof of rules

The division of evidence into species is a certain condition - they can move one to the other. At the same time, the following types of evidence are distinguished:

 direct evidence - the truth of the thesis comes directly from the truth of the arguments. A simple example: "Leonov committed a crime, because there are permissible, proper, reliable direct evidence, which together give an opportunity to reach such a conclusion."

 Indirect evidence - the truth of the thesis is derived from some other judgments. It differs in that the arguments in it substantiate the truth of the thesis indirectly because of the falsification of the falsity of another, opposite thesis.
Indirect proof has two varieties: apogogical proof (from the opposite) and proof by division. The apogic is that it is initially accepted to prove the thesis, which contradicts the original. Then this thesis comes to the absurd, or to the contradiction with certain truths - then from the falsity of such a statement follows the truth of the original. Indirect proof by the method of division consists in the fact that from several possible theses by the method of exception one has to prove. For example, a lawyer knows that this criminal offense was committed either by Ivanov or Petrov, or, say, Bender-Zadunaysky (and nobody else). Therefore, the task of a jurist is to gradually cut off the false thesis to establish one person guilty of this crime.

Proof of the rules:

Thesis rules

Thesis - the central point of evidence and the requirements are presented primarily to her.

1. A thesis can only be proved if it is true. In proving the truth of the thesis is not born, but only established, it turns out. In other words, it is incorrect to take a false thesis, whose falsehood is known and try to prove it (this is called sophistry).

2. The thesis should be clearly defined - subjects, predicates, modality, quantifiers of theses as judgments should be clear and unambiguous.

3. The thesis must remain one during the proof.

Rules of arguments

4. Arguments must be true. This rule is directly related to the rule number 1. The truth of parcels - a necessary, albeit insufficient condition for obtaining the true inference.

5. The truth of arguments should (if necessary) be substantiated regardless of the truth of the thesis. This means that the arguments must have their own proofs.

6. Arguments should not be opposite to each other - simultaneous assertion or rebuttal is impossible under the laws of logic.

7. Each of the arguments must be necessary, and their totality is sufficient to substantiate the thesis. In other words, in the proof there should not be anything superfluous and nothing is released.

Rule on the form of proof (main rule):
8. The thesis must be consistent with the logical necessity (according to the laws of logic) with the arguments as a conclusion from parcels.
3. Concept of refutation. Types of refutation
The rejection is, in fact, proof of the falsity of the thesis. There are the following types of refutation:
1. Proof of the falsity of the arguments;
2. Proof of the false form of argumentation (that the thesis does not follow the arguments);
3. Proof of the truth of antithesis (opposite output, thesis);
4. Bringing to the absurd (proving that the consequences arising from this thesis contradict reality).
As we see, the search for the truth often takes place in a sharp conflict struggle of thinking with false judgments. The rebellion can take various forms - according to its kinds.
Theme 2. General provisions for the interpretation of criminal procedural law when drafting procedural documents

The textual elaboration of the provisions of the law is primarily to clarify the meaning of terms and other words. It should take into account the following sequence of terms and the words of a certain value:

1) in the first place, the terms and concepts must be interpreted in the light of the practice of the Supreme Court and other established judicial practice, except in cases where such an interpretation is hindered by the principle of the rule of law or special legal norms;
2) in the second place, terms and words should be given the same meaning that follows from the normative legal acts in which these terms and words are used. If the term or the word is used in the act of the law in different meanings, the choice of meaning is carried out according to the criterion of the purpose of legal norms, and in the absence of the possibility to use this criterion, the term or the word should be given its meaning, which is given to them in the immediate provisions of this act (by the subject of legal regulation, and then - by location of the normative provisions in the act of the law);
3) in the third place, normative definitions of concepts (both classification and descriptive) are used;
4) in the fourth turn, the understanding of terms and words, which follows from other normative legal acts, is used. If in different acts the term or word is understood differently, the choice of the meaning of a term or a word is carried out according to the criteria of the purpose of the acts and the subject of legal regulation. Taking into account this, the choice of definitions of the concepts provided in other normative-legal acts is carried out (if these definitions do not contradict the understanding of the term arising from the corresponding act of the legislation);

5) in the fifth place, the meaning of terms and other words is manifested through the reference to previously existing normative legal acts;

 6) in the sixth place, the subject of the interpretation should refer to encyclopedias, encyclopedic dictionaries;

7) in the seventh place, they turn to the explanatory dictionaries and take into account the meaning given to the words in the sphere which is regulated by the normative legal act, the interpretation of which is in question. The terms used in legislative acts, which are borrowed from other branches of science and technology, are interpreted in accordance with the importance that they will be given in these areas. Significant meaning for the interpretation of legal acts of the masses is a syntactic interpretation, which involves taking into account the order of words in sentences, taking into account the conjunctions used in normative texts, and so on.

After textual elaboration of normative provisions, they are logically processed by taking into account the closest context. Yes, taking into account the closest context of Art. 66 of the Constitution ("everyone is obliged not to harm the nature, cultural heritage, to compensate for the damage caused to him") gives an opportunity for the following conclusions:

1) the word (particle) "no" does not refer to the words "to compensate damages caused by it". Otherwise, the result of the interpretation will be absurd;

2) the words "to compensate damages caused to it" in the context of this article should be interpreted as a duty to compensate for losses caused by nature and cultural heritage, and not as a duty of everyone to compensate for any losses caused by it.

With the help of a logical interpretation of the provisions of legislative acts, the legal norms (those norms that derive from the context and the objections of which violate the logic of the relevant legislative provisions) are not textually established.

At the third stage of the interpretation, it is necessary to identify in the provisions of normative legal acts, which are being processed for the subject of their application to the legal relations, which are considered by the court, the legal norms that are logically enshrined in these provisions.

The discovery of such legal norms is carried out with the help of conclusions of the degree (a fortiori), from the opposite (a contrario), from the previous legal phenomenon to the next or vice versa.

If, however, they do not elaborate normative provisions for the purpose of identifying their legally established legal norms, then the judge will not be able to disclose all of their legal content.

This conclusion of the degree (a fortiori) is denoted as the conclusion - "from greater to smaller and from less to greater (argumenta a majori ad minus, and minori ad majus)". E. V. Vaskovskii points out that with the help of such a conclusion, the following provisions are formulated: 1) the person who is controlled or obliged to greater is controlled or obliged to the lesser; 2) a person who is forbidden less is prohibited and more; 3) what is necessary for the smaller one is also necessary for the larger one.
Systemic interpretation is a means of solving hierarchical, meaningful and chronological conflicts. Often, in this case, there is a need to find out whether the legal relationship under consideration by the court, the provisions of the Constitution, including the constitutional principles, provisions of international treaties, can not be applied.

Legal norms established by normative legal acts of higher legal force are subject to preferential application to legal norms established by acts of lesser legal force. At the same time, the circumstances, when legal acts were adopted, which established competing legal norms (sooner or later), which of the competing norms is general, and which - special. Legal norms established by acts of higher legal force have an advantage in law enforcement, although these norms are not fixed in a textual manner and are manifested in the interpretation by means of appropriate logical means, including the conclusion from the opposite.

The three rules for the application of legal norms are well known and universally recognized: 1) "lex superior exclusion inferiori" the supreme power law abolishes the law, the lowest in force; 2) "lex spesialis derogat gcnerali"; 3) "lex posterior derogat priori" is later canceled by a later law. Between these three rules is their own hierarchy: the highest place among these three rules is the first of these rules. If the legal norm is established by the act of higher legal force, it is subject to the prevailing application, regardless of whether it is general or special, it is established by a normative legal act, adopted earlier or later.

Topic 3. Methodology of drafting procedural documents, which are made when the person is informed of the suspicion

A notice in criminal proceedings is a procedural act by which an investigator, a prosecutor, an investigating judge or a court informs a certain participant in a criminal proceeding of the date, time and place of the relevant procedural act or of the procedural decision taken or procedural action performed. Yes, according to Art. 276 of the CPC of Ukraine "Notice of suspicion" is necessarily carried out in the manner prescribed by Article 278 of this Code, in cases: 1) the detention of a person at the place of commission of a criminal offense or immediately after his commission; 2) election of one of the precautionary measures provided for by this Code; 3) the presence of sufficient evidence to suspect a person of a criminal offense. In its structure, such a notice should be made taking into account the requirements of the decision of the investigator, taking into account the features set forth in Art. 276 CPC of Ukraine.

Legal documents, which display procedural decisions, traditionally have a typical structure: an introductory part, descriptive-motivational, and operative parts.

The introductory part indicates the place and time of its compilation, the position of the person making the decision, her last name, the case in which the decision was made.

The descriptive-motive part indicates: the essence of the case, the reasons for and the grounds for making a decision, its factual and legal justification is given, it is indicated in accordance with which rules of the law a decision is made.

In the resolution part, based on the actual data and the legal assessment of the situation, the decisions are formulated, and, if necessary, the procedure for their appeal, entry into force and procedure of execution are determined.

Requirements for certain procedural documents are set out in the relevant rules of procedural law.

Any procedural document must comply with the requirements of the law: to be drawn up and certified in accordance with the requirements of the law, if authorized by that person, if the grounds provided for by law are present. If in the procedural norms of law the necessary requisites of a document are fixed, they must be included to it. The document must meet the requirements of the law both in form and in content. The criminal procedure law itself should contain optimal requirements, which ensure both the speed of actions of officials of law enforcement bodies, as well as the effectiveness of the completed documents.
Each document should be responsible, in its content, for the actual circumstances established by the materials of the case, based on established facts. The conclusions formulated in it should correspond to the objective reality.

In the procedural document all judgments must be proved, and the conclusions are motivated and logically convincing.

"The art of legal proceedings," said I. Bentham, "is nothing but an art to use evidence."

Logic helps to get rid of both mistakes and opuses, which can even be transformed into comic. For example, from the protocol of the review of the place of the event: "On the table were two bottles - one half drunk, and the other - half incomplete"; "Two buttons were lying next - one female, and the other - blue"; from the interrogation protocol: "Then, on the sidelines, I saw a car driving a woman of forty years old. She lay upside down and very heavy." from the description: "The accused in everyday life was modest, had a mother-in-law, and no other immoral manifestations were noted for him."

The legal document should be as rational, clear and expedient as possible - a minimum of words, maximum information.

Completeness of information - all the necessary components of thought have in the text of their verbal expression in such sufficient and really possible scope and form, so that nothing needs to be thought out.

Clarity and precision of the language and freedom from contradictions. The document should be presented in a clear, simple and expedient terminology.

Legal document should be laid out in strict logical sequence, so that each new statement came from the pre-trial or was associated with him for sense and meaning that there was no logical contradictions or unexpected, not derived from the text document findings. Concepts must meet the current level of legal knowledge and culture. The content and scope of the concepts used must correspond to the qualitative and quantitative characteristics of the objects to be identified.

The composition of a document is a sequence of location of information in accordance with its content and the logic of fixed events and legal relationships.

The suspicion message occupies a special place in the structure of pre-trial investigation. It summarizes the work carried out by that time, with the evidence gathered, in the majority determines the further direction of criminal proceedings and is the starting point for bringing to criminal responsibility.

Topic 4. Method of compilation of separate procedural documents during application of measures for ensuring criminal proceedings

In accordance with Part 2 of Art. 132 PDA application for all measures to ensure the application of the criminal proceedings, including preventive measures (ch. 2, Art. 131 CCP) submitted to the local court within the territorial jurisdiction of which the pre-trial investigation, carrying out appropriate investigations. Such petitions are examined by an investigating judge, which is determined by the automated system of document circulation of the court in the manner prescribed by Part 3 of Art. 35 CPC (regardless of which investigating judge examined other petitions in the same criminal proceedings earlier).

In addition to the investigator (with the consent of the prosecutor) and the prosecutor, they have the right to apply to the investigating judge on the application:

- judicial challenge - a suspect, his counsel, victim, his representative (Article 134 of the CPC);

- the case - the party to the criminal proceedings, the victim (Part 2 of Article 140 of the CPC);

- temporary access to things and documents - parties to criminal proceedings (Article 160 of the CPC);

- the arrest of property - a civil plaintiff (Article 171 CPC).

In the absence of the consent (approval) of the prosecutor, the investigator is not entitled to apply to the court with a request for the application of measures to ensure criminal proceedings, as well as for conducting investigative (search) actions, except in cases provided for by the CPC.

The investigating judge, including the court (during the trial), has the right, on the basis of the procedure and on the grounds determined by law, to initiate, on its own initiative, the following measures for the provision of criminal proceedings: the execution of a judicial 
the summons of a certain person (Article 134 of the CPC), imposition of a pecuniary punishment (Part 2 of Article 144 of the CPC), the decision to execute the case of a suspect / accused or witness (Part 2 of Article 140 of the CPC).

Within a single criminal proceeding, a petition for the application of measures of protection, including preventive measures, shall be made for each individual person.

To the application for application of measures for the provision of criminal proceedings shall be attached: 1) an extract from the Uniform Register of Pre-trial Investigations in respect of criminal proceedings - in all cases without exception; 2) copies of the materials, which the party to the criminal proceedings, which filed the relevant application, substantiates his arguments (Articles 141, 145, Paragraph 2, Part 2, Article 150, Paragraph 2, Part 2, Article 157, Paragraph 2, parts. 2 Article 171 of the CPC). The same copies of materials, taking into account the content of the provisions of Part 6 of Art. 9 CPCs should also be involved in the petition for temporary access to things and documents; 3) documents confirming the submission to the suspect, including the accused, copies of the petition and the materials substantiating the petition (paragraph 2, part 2, article 150, paragraph 2, paragraph 2, Article 157 of the CPC). In this case, in the case of filing a petition for several persons within the framework of one criminal proceeding, the investigator judge shall verify the affiliation, authenticity and admissibility of the evidence in relation to each individual individually.

In accordance with the provisions of the CCP, an investigating judge should consider a request for the application of measures to ensure criminal proceedings within the statutory time limit. In particular, a petition for:

- drive - is considered on the day of receipt of the application;

- money collection, temporary restriction on the use of special law, removal from office - no later than three days from the day of receipt of the application;

- temporary access to things and documents, taking into account the content of the provisions of Part 6 of Art. 9 CPC - is considered not later than three days from the date of receipt of the petition to the court. If the petitioner justifies the existence of a real threat of change or destruction of things and documents, the investigating judge must urgently consider the petition;

- the seizure of property that was not temporarily seized - is considered not later than two days from the date of receipt of the corresponding petition to the court (Part 1 of Article 172 of the CPC). At the same time, the decision on the seizure of the temporarily seized property must be resolved (that is, it is considered) not later than seventy two hours from the day when the corresponding application was brought to court (Article 6, Article 173 of the CPC).

Complete recording of the application for a preventive measure (with the help of a sound recording device) in the event of a petition of one of the parties regarding such fixation. In his absence, the recording of court proceedings with the help of technical means is not carried out, which does not deprive the secretary of the court session of the duty to keep a journal of the court session.

After considering the application for the application of the criminal proceedings, the investigator may decide on: 1) the satisfaction of the petition; 2) refusal to satisfy the petition; 3) returning him to remedy deficiencies if the petition is filed with an investigating judge without complying with the requirements specified by the relevant code of the CCP. In particular, the prosecutor shall return a petition for the application of a temporary restriction on the use of special law and removal from office if it is filed without compliance with the requirements of Articles 150 and 155 of the CCP, respectively (Part 3 of Article 151, Part 2 of Article 156 of the CPC), the prosecutor or the civil plaintiff, if the petition for the seizure of property does not meet the requirements of Art. 171 CPC (Part 3 of Article 172 of the CPC). Given the content of the provisions of Part 6 of Art. 9 CPC, taking into account that such a measure of providing criminal proceedings as temporary access to things and documents is the most common among others, we consider that in case of non-compliance with the application for its application to the requirements of Part 2 of Art. 160 CCP investigating judge has the right to return him to the prosecutor to remedy the shortcomings. It should be noted that the grounds for the return of the petition must be duly substantiated, and the deficiencies that need to be eliminated, which could prevent the investigating judge from issuing a lawful and reasoned decision.

Topic 5. Methodology of drafting separate procedural documents at the end of pre-trial investigation

The indictment must meet the following requirements:

o be objective (only the established facts of a criminal offense should be stated);

o Defined (unambiguous), and not an alternative to the qualification of a criminal offense; o Legally grounded, referring to the norms of law;

o In the indictment, you should avoid overly natural description of criminal acts that are cruel or intimate. In paragraph 4 of the Penal Code of Ukraine of June 29, 1990, No. 5 "On the execution by the courts of Ukraine of laws and regulations of the Plenary Session of the Supreme Court of Ukraine on matters concerning the trial of criminal cases and the issuing of a judgment", judges recommended criminal cases, the accusatory conclusions of which are made with inadmissible naturalization of the description of criminal actions, which excludes the possibility of their public announcement, from the stage of preliminary consideration of the case in accordance with the requirements of Art. 230 CPC to return to the prosecutor for drawing up a new indictment (the ruling uses the terminology of the CCP in 1960 - LL);

o the text must meet the requirements of grammar, vocabulary, etc. The form of the indictment is not defined by law.

The content of the indictment is regulated in Part 2 of Art. 291 CPC.

Features of compiling applications for the use of compulsory measures of educational or medical nature

According to the results of the pre-trial investigation, in addition to the indictment, applications may be made for the use of PZMH or PLZH, which must comply with the requirements of the procedural law on the indictment. The first of them should contain information on the educational nature of the proposed application, and the second about the PZMH proposed to apply, and the position on the possibility of ensuring the participation of a person during the litigation for health reasons.

At the same time as the transfer of the indictment, a request for the application of PZMH or PLZH to the court, the prosecutor is obliged to provide a copy of the receipt for a receipt and a copy of the register of pre-trial investigation materials to the suspect, his counsel, legal representative, defender of the person in respect of which PZMH or PLZH is envisaged. The abovementioned persons, if they do not speak the state language, shall, upon their request, transfer the indictment, the corresponding application and the register of materials.

The prosecutor directs the prosecution to the court (a petition for the application of PZMH or PLZH).

The following shall be added to the indictment: the register of pre-trial investigation materials; civil action, if he was presented during a pre-trial investigation; a receipt of a suspect to receive a copy of the indictment, a copy of a civil suit, if it was presented during the pre-trial investigation, and a register of pre-trial investigation materials; a receipt or other document confirming the receipt by the civil defendant of a copy of a civil suit, if it was presented during a pre-trial investigation to a suspect. If an indictment of a crime for which a sentence is imposed in the form of life imprisonment is sent to the court, then the act shall be accompanied by a written explanation by the prosecutor to the accused of the possibility, features and legal consequences of the criminal proceedings conducted by a jury.

It is prohibited to give court other documents as a prosecution party and a defense party before the trial begins. Such a prohibition is established by the legislator to exclude the possibility of "pressure on the court of materials" collected by the parties, and thus forming a certain position of the court before the trial begins.

Acceptance (proper drawing up) of each procedural decision must be preceded by an identification by a person who has the authority to make the decision, the availability of the grounds and conditions for its adoption. In the event of a decision without the appropriate grounds and conditions, it will be deemed to be groundless, unreasonable, and therefore unlawful, which entails its cancellation. The importance of clarifying the grounds and conditions for the adoption of each procedural decision, and especially the final one at a certain stage of criminal proceedings, is determined by the objectives of the criminal proceedings defined in Art. 2 of the Criminal Procedural Code of Ukraine (hereinafter referred to as the CPC of Ukraine) [1].
The above applies unconditionally and the drawing up of the indictment as one of the procedural acts of the termination of pre-trial investigation.

The norms of the CPC of Ukraine make it possible to assert that the legal (legal) basis for an action to enforce a procedural decision is a corresponding procedural decision, and the legal basis for a decision is the norm of a criminal procedural law that authorizes a particular participant

criminal proceedings for a decision. Therefore, the legal (legal) basis for the drawing up of the indictment is the criminal procedure law envisaging the powers of the investigator on the drawing up of the indictment (Section 7, Part 2, Article 40, Part 1 of Article 291 of the Criminal Code of Ukraine), subject to the actual grounds and conditions in proceedings on offenses established by the law of Ukraine on criminal liability.

As for the actual reasons, the analysis of Part 1 of Art. 290 CCP of Ukraine allows us to assert that here the legislator has fundamentally differently (in comparison with the above examples) determined the basis for the drawing up of an indictment. It, taking into account Part 1 of Art. 290 CPC of Ukraine, and according to quite rightly stated NA Yakubovich, P. A. Lupinskaya and T. V. Katkova, there is "sufficiency of evidence" for drawing up an indictment.

The recognition by the prosecutor and investigator of the fact that the evidence collected during the pre-trial investigation is sufficient for drawing up the indictment, is the process of determining the availability of grounds for its drawing up, the first stage of the adoption of procedural decisions. Such recognition should be formed not only in the investigator, but also in the prosecutor, which is confirmed by the wording of paragraph 5 of Part 2 of Art. 291 CPC of Ukraine:

"The indictment must contain ... a statement of the actual circumstances of the criminal offense, which the prosecutor considers to be established." Recognition that the evidence gathered during the pre-trial investigation is sufficient for its compilation reflects the firm conviction of the prosecutor and must reflect firm conviction

an investigator, as a person who must make an indictment, guilty of a person.

Theme 6. Methodology of drafting separate procedural documents during court proceedings.

The judicial decision of any instance must meet a number of requirements. There are different approaches to the list and understanding of such requirements, which is explained by the complexity and versatility of the court decision institute. It is necessary to dwell on the most important requirements - in terms of justice, timeliness, motivation, clear and clean language, accessibility of the court decision style.

These requirements are at the same time the criteria by which one can evaluate any

judicial decision. If the decision meets these criteria, it will satisfy the expectations of the parties, the community and the courts. The Advisory Council of European Judges has done a lot to determine these criteria and to clarify their content. This issue is devoted to its Conclusion No. 11 (2008) on the quality of court decisions.

One of the key requirements for a court decision is justice. This is a legal criterion, the observance of which is verified by the courts of higher authorities.

Justice - the main criterion for the quality of a judgment, violation

which is the basis for the cancellation or modification of a court decision by a higher instance court. Justice combines two requirements: substantiality (applies to the facts of the matter) and legality (applies to law matters).

 A court decision is justified if it is made by a court on the basis of circumstances in a court case that is fully and comprehensively clarified on the basis of evidence that was investigated by a court.

Thus, a court decision, which fully reflects the circumstances relevant to the case or to resolve a particular procedural issue, the findings of the court on the established circumstances are exhaustive, are in accordance with the facts and are supported by proper and admissible evidence.

Evidence in the trial can be investigated not only in a court session (oral

proceedings), but also in a written proceeding which is conducted without a court session, if it is provided for by the relevant procedural law.

In order to make a well-founded decision of the court, it is necessary to correctly determine the circumstances to be established for the lawful settlement of the case, as well as

Evaluate evidence of these circumstances.

The subject of evidence is determined in accordance with the rules of substantive law (or procedural law, if a procedural question is resolved) that govern the controversial relationship. The correct and complete definition of the subject of evidence is a necessary condition for the adoption of a substantiated court decision.

Evidence is based on internal conviction. However, this does not mean that the court evaluates the evidence as it pleases, arbitrarily. Such a conviction must necessarily be based on a comprehensive, complete,

an objective and direct study of the evidence available.

A comprehensive study of evidence means examining all the relevant and admissible evidence in the case. The court must compare evidence from various means of proof, reveal shared information and contradictions, reject inappropriate and inadmissible evidence.

A complete study of evidence is a study of the necessary and sufficient quantity

Evidence that will make it possible to draw a clear conclusion about the circumstances that should have been established in the case.

Objective study of evidence - the study of evidence by the court impartial and impartial, without adjusting them to a specific decision in the case.

Direct investigation of evidence - a personal perception by the court of evidence from sources determined by law in the prescribed manner.
